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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9558. 


Ruth L. Buchanan, Appellant, 
v. 

The United States of America, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Rutli L. Buchanan, plaintiff below, 
from a judgment entered by the District Court of the 
United States for the District of Columbia denying her 
motion for a summary judgment and granting the motion 
of defendants for a summary judgment. 

The District Court had jurisdiction under Title 28, sec¬ 
tion 41 of the Judicial Code (20). 
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This Court has jurisdiction to review the judgment 
under Section 17-101 of the District of Columbia Code, 1940 
(31 Stat. 1225. Ch. 854, Sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is the complaint filed in the District Court. (App. 2) 

STATEMENT OF THE CASE. 

During each of the years 1940 and 1941 appellant re¬ 
ceived $7,500 as allowances based upon a separation agree¬ 
ment dated May 18, 1931, which was subsequently amended 
in particulars immaterial to the issue in this action. Not¬ 
withstanding the nature of such receipts, the Commissioner 
of Internal Revenue, contrary to his own opinion but pur¬ 
suant to an opinion of The Tax Court, held those receipts 
to constitute income to the appellant and levied deficiency 
taxes therefor against her, which, with interest, aggregated 
$1,927.29. March 15, 1945, appellant paid that sum to the 
Collector of Internal Revenue in Baltimore, Maryland, and 
petitioned the Commissioner for refunds thereof. Action 
upon her petitions was not taken within six months where¬ 
upon she brought this suit under the authority of 26 U. S. 
Code Ann. Section 3772a. 

Appellant and John R. Buchanan were married in the 
District of Columbia in 1916. They separated in 1930. 
Under date of May 18, 1931, they entered into a separation 
agreement designed to settle all financial matters between 
them; to provide for the support and maintenance of appel¬ 
lant and the support, maintenance, education and welfare 
of their minor children. The agreement provided, inter 
alia: that the husband would pay appellant $25,000 cash; 
that he would execute and deliver to her his promissory 
notes aggregating $125,000 payable on or before five years 
after date with interest at the rate of six per cent per 
annum, and that he would make certain other payments for 
the maintenance, support, education and welfare of their 
children. Appellant agreed to accept such cash, notes and 
payments in satisfaction of all claims against the husband 
and his estate. (App. 7) 
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The husband made the cash payment and delivered to 
appellant his five promissory notes for $25,000 each, pay¬ 
able on or before five years after date with interest at the 
rate of six per cent per annum “until paid.” (App. 10) 
The notes were identical in words and figures, and each 
was endorsed “without recourse” by the payee therein 
named before they were delivered. They were secured on 
real estate known by the parties to be of insufficient value 
to secure the full payment thereof. 

The husband retained title to the real estate on which the 
notes were secured and received the income therefrom until 
February, 1945, when the deed of trust purporting to secure 
the payment of the notes was foreclosed by sale of the prop¬ 
erty at auction. About half the amount then due on the 
notes was realized from the sale. 

Shortly after the execution of the agreement the husband 
went to Nevada, where he stayed a few weeks and obtained 
a decree of divorce wherein the Nevada court found as a 
fact that the agreement of May 18, 1931, “made provision 
for the future support and maintenance of the defendant” 
(appellant herein) and “adopted, approved and confirmed” 
the agreement “to the same extent as though fully set 
forth” therein. (App. 27) Upon obtaining the decree the 
husband left Nevada and has never returned to that State. 

General compliance with the terms of the agreement was 
made until 1933 when litigation ensued, wherein, by a con¬ 
sent decree of the Circuit Court of Fauquier County, Vir¬ 
ginia, dated September 29, 1933, the agreement of May 18, 
1931, was amended in several particulars immaterial to the 
issue herein and that court ordered the husband to pay 
interest on his notes monthly instead of quarterly as here¬ 
tofore and that he direct his trustees (under a trust herein¬ 
after mentioned) “to pay the interest . . . until the entire 
principal is paid.” That case was heard upon the agree¬ 
ment of May 18, 1931, and upon the Nevada decree “touch¬ 
ing . . . the property rights” of appellant in the estate 
of the husband. (App. 29) Thereafter the trustees paid 
interest on the notes monthly from income payable to the 
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husband arising from a spendthrift trust created by his 
father’s will, until August 1,1943, since which date nothing 
bad been paid under the agreement or on the notes, prior 
to the institution of this suit. 

April 1, 1937, the husband stopped making certain pay¬ 
ments required by the agreement and further litigation en¬ 
sued in said Court, which, under date of February IS, 1941, 
interpreted the agreement then existing between the parties 
and its decree of September 29, 1933, in which the effect of 
the Nevada court upon the agreement was considered as 
aforesaid, and adjudged appellant 

“entitled to the specific performance of the contract 
. . . dated May IS, 1931, as modified and amended . . . 
September 29, 1933, but that she is not entitled to spe¬ 
cific performance of said contract ... in its original 
form ... it appearing further to the Court . . . that 
[the husband] agreed to pay the interest accruing . . . 
on the promissory notes . . . therein mentioned, . . . 
monthly instead of quarterly . . . [that he] pay said 
notes with interest thereon at the rate of six per cent 
. . . until paid.” 

The agreement as modified, amended and interpreted by 
that court was the only agreement existing between the 
parties during the years 1940 and 1941 and it was under 
that agreement that the aforesaid payments of $7,500 each 
year were made and received. The only change in the 
original agreement as regards the payment of interest was 
that the Court directed it to be paid monthly thereafter 
instead of quarterly as theretofore. Appellant made every 
possible effort to collect the principal of the notes, by litiga¬ 
tion and otherwise, but without success. 

Acting under erroneous advice appellant had returned 
as income the interest she had received on said notes dur¬ 
ing the years 1936, 1937 and 1938 and had paid taxes 
thereon. Advised of her error she inquired at the Office 
of the Commissioner of Internal Revenue in Washington 
where she was informed that‘such receipts did not consti¬ 
tute taxable income to her and where she was told that she 
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could petition for refunds of the amounts so paid by her. 
Accordingly she so petitioned, with the result that the 
amounts she had paid for the years 1937 and 1938 were re¬ 
funded to her but the amount she had paid for 193d was 
held to be barred by the statute of limitations. 

Having learned that such receipts did not constitute in¬ 
come taxable to her appellant did not make return of those 
she received during the years 1940 and 1941 and her returns 
for those years were accepted by the office of the Commis¬ 
sioner as correct until July 7, 1944, under which date the 
Department wrote her— 

“In view of [a ruling of the Tax court] that the marital 
obligations of your former husband were discharged 
in 1931, it follows that the receipt by you in 1940 and 
1941 in like amounts of $7,500.00 constituted income 
taxable to you in such respective years.” (App. 48) 

The record in The Tax Court shows that in his income tax 
returns for eacli of said years the maker of the notes had 
claimed deduction for the amounts that had been paid to ap¬ 
pellant as aforesaid and that the Commissioner had disal¬ 
lowed his claims saying: 

“Under the attendant circumstances it is held that the 
payment is in discharge of an obligation under the sepa¬ 
ration agreement and as such is not deductible. See 
Section 19.24-1, Regulations 103.” 

The maker of the notes petitioned The Tax Court for a 
re-determination of the deficiency taxes levied against him 
by the Commissioner pursuant to his said ruling, and that 
court reversed the Commissioner in an opinion which is the 
basis of the assessments complained of and which is at 
variance with all prior opinions of The Tax Court, at vari¬ 
ance with all the opinions of its predecessor, the Board of 
Tax Appeals, and at variance of all the prior opinions of the 
Commissioner of Internal Revenue on the question. Buch¬ 
anan v. Commissioner, 3 T. C. 705. Subsequently the Com¬ 
missioner levied the taxes herein disputed. 
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STATUTES INVOLVED. 

Title 28, Section 41 of the Judicial Code reads: 

“The District Courts shall have original jurisdiction 
as follows: . . . (20) Suits against the United States — 
Twentieth. Concurrent with the Court of Claims, of 
all claims not exceeding $10,000 founded upon the Con¬ 
stitution of the United States or any law of Congress, 
or upon any regulation of an executive department . . . 
in respect to which claims the party would be entitled 
to redress against the United States, either in a court 
of law, equity or admiralty, if the United States were 
suable ...” 

Section 762, of that Title 28 provides: 

“The plaintiff in any suit brought under the provisions 
of Section 41, paragraph 20, of this title shall file a 
petition, duly verified, with the clerk of the respective 
court having jurisdiction of the case, and in the district 
where the plaintiff resides. ...” 

The Act of Congress commonly called the Income Tax 
Law, provides: 

“There shall be levied, collected, and paid for each 
taxable year upon the net income of every individual 
a normal tax of ... per centum of the amount of the net 
income ...” Internal Revenue Code, Sec. 11. 

“Net income” is defined by the Judicial Code to be gross 
income less allowable deductions [Sec. 21(a)]. “Gross in¬ 
come” includes 

“gains, profits, and income derived from salaries, 
wages, or compensation for personal service ... of 
whatever kind . . .; also from interest, rent, dividends, 
securities, or the transaction of any business carried 
on for gain or profit, or gains or profits, and income 
derived from any source whatever.” Internal Revenue 
Code Sec. 22(a): 26 U. S. C. 1940 Ed. Sec. 22. 
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REGULATIONS INVOLVED. 

Pursuant to the provisions of Section 26 U. S. Code Ann., 
Sec. 62, the Commissioner of Internal Revenue, with the ap¬ 
proval of the Secretary of the Treasury, prescribed and 
promulgated regulations 103, which were in effect during 
the years 1040 and 1941, and therein provided: 

“Neither alimony nor an allowance based on a separa¬ 
tion agreement is taxable as income. Sec. 19.22(b) 
(3)-l.” 

“Amounts paid as . . . alimony, and an allowance paid 
under a separation agreement are not deductible from 
gross income. See Sec. 19.24-1.” 

Similar regulations have been in effect since 1918. 

STATEMENT OF POINTS. 

1. By their separation agreement dated May IS, 1931, 
appellant and her husband intended to create, and did 
create, a continuing obligation on the part of the husband 
effective until his notes mentioned in the agreement, are 
fully paid. (App. 6) 

2. The decree of the Nevada Court (App. 26) adopting, 
approving and confirming the said agreement is immaterial 
to the issue in this action. It did not terminate, supersede, 
modify or change the terms of the agreement, or the con¬ 
tinuing obligation thereby created, nor did it prohibit the 
enforcement of the agreement. 

3. The parties to the agreement submitted to the Virginia 
Court for determination thereof the proper interpretation 
of the agreement and of said decree of the Nevada court, 
and, that court, by its judgment of September 29, 1933, 
entered with the consent of the parties to the action and to 
said agreement, adjudged the maker of said notes to be 
under a continuing obligation to provide for the support 
and maintenance of the plaintiff until the notes are fullv 

w 

paid. (App. 8) 
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4. By its decree of February 18, 1941, the Virginia court 
further interpreted said agreement and the decree of the 
Nevada court and adjudged that the appellant was not en¬ 
titled to specific performance of the agreement of May 18, 
1931, in its original form but that she was entitled to specific 
performance thereof as it had been amended and modified 
bv the aforesaid consent decree of September 29,1933, and it 
awarded her judgment against the maker of said notes for 
the amount thereof, with interest thereon until the notes 
themselves are paid, thereby again adjudicating the con¬ 
tinuing obligation of said maker of the notes to provide 
appellant maintenance and support until said notes are 
fully paid. (App. 11) 

5. The fact, extent and nature of the continuing obliga¬ 
tion of the maker of said notes to the appellant under said 
agreement of May 18, 1931, have been finally adjudged by 
the Virginia court which had jurisdiction of the parties and 
the subject matter, and its judgments and decrees are en¬ 
titled to full faith and credit in all courts of this country 
under the provisions of the Constitution of the United 
States. 

6. The money received by appellant during the years 1940 
and 1941 as so-Called “ interest, ” for which deficiency in¬ 
come taxes were levied against her, was paid to her in lieu 
of alimony, were allowances based upon a separation agree¬ 
ment, and did not constitute taxable income to her. 

7. The Commissioner of Internal Revenue was without 
authority to levy taxes against appellant for the money 
paid to her during the years 1940 and 1941, respectively, 
as so-called interest on said notes. 

S. By the agreement of May 18, 1931, the said husband 
did not divest himself of any property right in any part of 
his estate but created a continuing obligation by his promise 
to pay to appellant in the future an agreed sum which was 
represented by his own promissory notes. 
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9. Findings of fact by the trial court are unauthorized 
where no trial is had, no testimony is adduced, and the facts 
are stipulated by counsel for the parties to the action. 

QUESTION PRESENTED. 

The question presented for adjudication in the trial court, 
and now in this court, is whether certain money received 
by appellant during the years 1940 and 1941 constituted 
taxable income to her. That question involves the question 
whether or not a continuing obligation was created by a 
separation agreement entered into by appellant and her 
husband. 

SUMMARY OF ARGUMENT. 

1. After living apart for more than a year the appellant 
and her husband entered into a separation agreement dated 
May 18, 1931, the declared objects of which were (1) to 
settle all financial matters between them, and (2) to pro 
vide for the future support and maintenance of appellant 
and her children. (App. 6) 

2. To accomplish those objects the husband agreed to pay 
appellant $25,000 cash and to execute and deliver to her his 
promissory notes aggregating $125,000 payable on or be¬ 
fore five years after date with interest at 6% per annum 
payable quarterly and appellant agreed to accept such pay¬ 
ments in satisfaction of all claims against the husband and 
his estate. The husband paid the cash and delivered the 
notes which in terms provided for the payment of interest 
on the notes “until” the notes themselves were paid. 

3. The said agreement was intended by the parties 
thereto to create, and did create, a continuing obligation on 
the part of the husband to provide appellant with mainte¬ 
nance and support until such time as the amount of the 
notes, principal and interest, is paid to her. 

4. Failing to pay his notes when they matured, the hus¬ 
band, pursuant to said agreement, paid interest of $7,500 
per annum thereon through the years following, including 



10 


1940 and 1941. Those payments of so-called interest were 
based upon the separation agreement, were in lieu of ali¬ 
mony and did not constitute taxable income to appellant. 

5. Shortlv after the execution of the agreement of May 
IS, 1931, the husband, after a few weeks sojourn in Nevada, 
filed a suit for divorce in that State which resulted in a 
decree wherein the court found as a fact that the parties 
to the agreement had thereby “made provision for the 
future support and maintenance of the defendant” (appel¬ 
lant). That decree undertook to adopt, approve and con¬ 
firm the agreement of May 18, 1931, “to the same effect as 
though fully set forth” therein. It did not terminate, super¬ 
sede or change the terms of the agreement or prohibit the 
enforcement thereof, but it did undertake to adopt those 
terms and make them its own. It did not in any manner 
affect the then existing contractual relations of the parties 
to the agreement. It is immaterial to the issue in this 
action. 

6. Before the maturity of the notes, litigation between 
the parties to the agreement was begun in a Virginia Court 
of competent jurisdiction wherein the parties appeared in 
person and by counsel and submitted to that court the 
proper interpretation of said agreement and of the Nevada 
decree, which litigation resulted in an adjudication of Sep¬ 
tember 29, 1933, made with the consent of the parties, that 
the husband was under a continuing obligation to provide 
maintenance and support for the appellant by directing 
him to pay the interest on the notes monthly, until the entire 
principal thereof is paid. (App. 8) 

7. The only modification of the agreement of May 18, 
1931, made by that court, which in any manner affects the 
issue in this action, was in directing payment of interest 
on the notes to be made monthly thereafter instead of quar¬ 
terly as theretofore. The amount to be paid each year was 
not changed. 
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8. In subsequent litigation between the parties to the 
agreement the Virginia court interpreted its judgment of 
September 29, 1933; the agreement of May 18, 1931 (in its 
original form and as modified as aforesaid); and the decree 
of the Nevada court. It adjudged that appellant was not 
entitled to specific performance of the agreement in its 
original form but was entitled to specific performance 
thereof as modified as aforesaid, and entered judgment in 
favor of appellant against the maker of the notes for the 
full amount thereof with interest thereon “until paid” 
(App. 12), thereby again adjudicating the continuing obli¬ 
gation on the part of the husband to provide maintenance 
and support for appellant which was created by the agree¬ 
ment and found to exist and adopted by the Nevada Court. 

9. The judgments of the Virginia Court are decisive of a 
question at issue in this action, namely, the existence of a 
continuing obligation of the maker of the notes to provide 
maintenance and support for appellant until his notes, and 
the interest thereon, are fully paid. Those judgments are 
entitled to full faith and credit in every court of the United 
States. 

10. The levy of taxes against appellant by said Collector 
was contrary to his own opinion; contrary to the opinions 
of all the several Collectors of Internal Revenue for more 
than twenty years; contrary to the opinions of the Board of 
Tax Appeals; contrary to prior opinions of the Tax Court; 
contrary to the opinions of this Court and of the Supreme 
Court of the United States. The opinion of the Tax Court 
which was the asserted authority for the levy of taxes 
against appellant was bafeea upon lack of knowledge of ex¬ 
isting facts by that Court. 
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ARGUMENT. 

1, 2, 3. The Separation Agreement of May 18, 1931, Its 

Objects and Intents. 

The appellant was married in 1916. She and her husband 
were domiciled in the District of Columbia until 1941 when 
the latter changed his domicile to Florida. After three 
children were born to them they separated. More than a 
year thereafter they entered into a separation agreement 
dated May 18, 1931 (App. 6). The Court is called upon to 
determine the true intent and meaning of that agreement, 
and the effect upon it of decrees and judgments of a Nevada 
Court and of a Virginia Court, respectively. 

By its preamble the parties to the agreement declared its 
objects and intent. They were two-fold: (1) “To settle all 
financial matters between them,” and (2) “to provide for 
the support and maintenance” of the appellant and her 
children. The first expressed an intention and a desire. 
The second was in compliance with the moral and legal obli¬ 
gation of the husband as well as an expression of an inten¬ 
tion and a desire. At that time the husband was under a 
legal obligation to maintain and support his wife, appellant 
herein. He recognized that liability as a continuing obliga¬ 
tion by his agreement to provide for her future maintenance 
and support. Probably because of his then inability to sup¬ 
ply sufficient capital assests he elected to put his obligation 
in the form of promissory notes wherein he agreed to pay 
interest thereon until the notes themselves were paid. This 
cash payment provided, and was intended to provide, for 
the wife’s then immediate needs, and the interest on the 
notes, which were payable on or before a future date, pro¬ 
vided, and were intended to provide, for her future main¬ 
tenance and support, to continue until the notes were paid. 
At that time the husband did not owe money to his wife and 
the payment of cash and the delivery of the notes did not 
grow out of any contractual relation, express or implied, 
but out of the natural and legal obligation of the husband 
to support the wife then and in the future. Payments made 
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on the notes as so-called “interest” thereon are of the same 
character as the notes themselves and were intended by 
both parties to accomplish the same results, namely: the 
future support and maintenance of the wife. So-called in¬ 
terest, when paid was not deductible from the husband’s 
gross income. 

One of the principal objects of the agreement being the 
support and maintenance of the wife, pursuant to a legal 
obligation, it is difficult to understand how anyone can 
believe that mere execution and delivery by the husband of 
his own notes, without the payment thereof, satisfied that 
obligation or the legal obligation of the husband. Delivery 
of the notes which were not paid, would not effect any of 
the expressed objects of the parties or satisfy the terms of 
the agreement. The husband’s liability under the agree¬ 
ment and on the notes, continued and continues from their 
date until they shall have been paid in full. The substance 
of the agreement was the payment of money in lieu of 
alimony, pursuant to a legal duty. That it ultimately took 
the form of promissory notes is not determinative of the 
question of taxability. If a continuing obligation was 
created by the agreement of May 18, 1931, then the so-called 
interest paid is not taxable income to appellant. If doubt 
on the question exists that doubt should be resolved in favor 
of appellant. Pearce v. Commissioner, infra . 

The intent of the parties to the agreement is controlling 
in its interpretation, for a contract is to be interpreted in the 
light of the object to be accomplished thereby. 

In 6 Ruling Case Law, ‘ ‘ Contracts, ’ ’ Sec. 225, p. 835, we 
read: 

“Intention of Parties —Generally speakitig. The 
cardinal rule in the interpretation of contracts is to 
ascertain the intention of the parties and to give effect 
to that intention if it can be done consistently with 
legal principles. It has been said that to this para¬ 
mount rule all others are subordinate . . . the court’s 
sole duty is to find out what was meant by the language 
of the instrument . . . the object of all rules of in- 
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terpretation is to arrive at the intention of the parties 
as it is expressed in the contract. ’ ’ 

In C. & 0. Canal Company v. Hill, 15 Wall. 95 (1872), a 
headnote in 21 L. Ed. 64 was by Mr. Justice Bradley who 
wrote the opinion. It reads: 

“To ascertain the intent of the parties is the funda¬ 
mental rule in the construction of agreements.” 

It seems obvious that the parties to the agreement in¬ 
tended a continuing obligation on the part of the husband 
to provide future support and maintenance for the wife, 
but the question is raised whether they did in fact create 
such an obligation by the use of words which will permit 
such interpretation. The Virginia Court held that they did 
by decreeing specific performance of the agreement and 
directing payment of the interest on the notes “until” the 
principal is paid. The Nevada Court thought they did by 
finding that the parties thereto had, by the agreement, 
“made provision for the future support and maintenance 
of defendant” (appellant). The Commissioner of Internal 
Revenue held that they had by refunding appellant amounts 
she had theretofore erroneously paid in previous years as 
taxes on such payments and by his decision that the hus¬ 
band could not deduct in his income tax returns the amounts 
he had so paid as interest on the very notes now under con¬ 
sideration. (App. 46) 

The question is of paramount importance for if a continu¬ 
ing obligation on the part of the husband to provide sup¬ 
port and maintenance for the wife existed, then under all 
the authorities the husband could not deduct the amount of 
such payments in his income tax returns and the money 
received by the wife was not taxable income to her. 

It will be conceded that prior to the execution of the 
agreement the husband was under a continuing liability to 
support and maintain his wife. That liability undoubt¬ 
edly continued during their joint lives unless the parties, 
by agreement, or a court of competent jurisdiction, termi- 


15 


nated it. Termination of the liability by the parties could 
only be by the meeting of the minds of the husband and 
wife, not by some idea or theory which cropped up years 
later. The language used in the agreement included a 
release by the wife of all claims against the husband and 
his estate other than those set forth in the agreement. The 
consideration for the agreement moving to the wife in¬ 
cluded cash and a promise to pay a stated sum of money in 
the future, the promise, for convenience, being put in the 
form of promissory notes, but nevertheless only a promise 
to pay money for her future support. That promise was 
recognized by the husband until 1943 when, doubtless some 
bright lawyer, having heard of a decision of a court herein¬ 
after mentioned, sought to evolve a scheme whereby the 
husband could evade his liability. The scheme adopted, 
successful in The Tax Court and in the lower court, can pre¬ 
vail only if under the agreement the husband had no fur¬ 
ther liability, fixed or contingent, and had no further in¬ 
terest in any property transferred or pledged as security 
for his undertaking. 

The courts hold that if under an agreement such as is 
now being considered there exists a “continuing liability’’ 
of the husband for the support of the wife, whether it be 
fixed and definite, or in any manner contingent, the hus¬ 
band may not in his income tax return deduct the amounts 
paid to the wife pursuant thereto and that such payments 
do not constitute taxable income to her. [n the Supreme 
Court the principle has been termed the “finality rule.” 

Obviously a liability exists when a husband promises to 
pay in the future, whether his promise is represented by 
his notes or otherwise, and surely that liability continues 
until he has paid all he promised whether it be principal or 
interest, or both. It is difficult to conceive of a greater 
“continuingliability” than one’s own unsatisfied promise to 
pay. Would there be any difference in principle if the hus¬ 
band had merely promised to pay in the future but had not 
given his notes? Would there be any difference in prin¬ 
ciple if the husband had, in this case, given notes of another 
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person which he had endorsed or otherwise made himself 
liable for the payment thereof? 

Under the finality rule the decisive question is whether 
or not the husband has any obligation whatever under the 
agreement, however contingent, or retains any interest in, 
or control over, the property conveyed. If he is under any 
such obligation, or if he retains any such interest or control 
he is held to be under a continuing liability and the agree¬ 
ment is considered a “security device,” intended to secure 
the fulfillment of the husband’s obligation, and the rule 
becomes operative. Pearce v. Commissioner, infra. 

In Helvering v. Leonard, 310 U. !3. 80-87; 84 L. Ed. 1087 
(1940), the court held that under an agreement creating a 
trust estate to provide for the support and maintenance of 
a wife and children which contained a guaranty by the hus¬ 
band of the payment when due of principal and interest 
of certain bonds forming a part of the trust estate (which 
had been approved and adopted by the court granting a 
divorce), the husband was under a continuing liability to 
the wife and the income from such bonds was taxable to 
him, not to the wife. The husband sought to evade pay¬ 
ment of taxes on the income and contended that having 
created the trust estate the terms of which the wife accepted 
and she having released him from further duty to support 
her, he was not liable for taxes on the income arising from 
the assets of the trust estate but that such income was tax¬ 
able to the wife. The court said that the scheme adopted 
could be successful 

“only on ‘clear and convincing proof’ that local law 
and the alimony trust have given the divorced husband 
a full discharge and leave no continuing obligation how¬ 
ever contingent: . . . the guarantee was stich a con¬ 
tinuing obligation. The fact that the wife or other 
beneficiaries looked primarily to the trust and only 
secondarily to respondent, . . . the fact that respond¬ 
ent might never have to make good on his promise, are 
beside the point. The existence of wholly contingent 
obligations, whether contractual or otherwise, is 
adequate to support the results reached in Douglas v. 
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Willcutts . . . it cannot be said that the divorce decree 
. . . gave respondent an absolute discharge from his 
prior obligation . . . respondent's personal obligation 
would not be fully discharged at least until complete 
payment of the. principal and interest on the 6 c /o bonds 
had been made ... the trust agreement was security for 
his continuing obligation . . . “the divorce decree ap¬ 
proved, affirmed and made part of the judgment the 
separation agreement providing for the ‘support and 
maintenance ’ of the wife. Her maintenance and sup¬ 
port were secured not only by the trust agreement . . . 
but also by the personal obligation of the husband.” 
(Italics supplied) 

In that case the husband guaranteed the payment of prin¬ 
cipal and interest. In the instant case the husband agreed 
to pay the principal and interest. The object to be accom¬ 
plished in each case was identical, in that case, as in this, 
the maintenance and support of the wife were secured not 
only by the trust agreement but also by the personal obliga¬ 
tion of the husband. In each the trust agreement was 
security for the continuing obligation of the husband to 
support tire wife. 

If a guaranty of the payment of principal and interest on 
bonds delivered pursuant to such an agreement constitutes 
a “continuing obligation” on the part of the husband, 
surely the execution and delivery of his own notes consti¬ 
tute a continuing obligation. If there is any doubt on the 
question, it should be resolved in favor of the wife under 
the authority of Gould v. Gould, infra, and Pearce v. Com¬ 
missioner, 315 U. S. 543-560, 86 L. Ed. 1017 (1942). 

In the Pearce case the husband, pursuant to an agree¬ 
ment with his wife, purchased an annuity contract provid¬ 
ing monthly payments to her, which she accepted in lieu of 
maintenance and support. He retained no control over or 
interest in the annuity contract or in the payments there¬ 
under. The wife obtained a decree of divorce in which ali¬ 
mony was not mentioned. The Commissioner held the wife 
taxable on the amounts paid her under the contract and bis 
ruling was sustained on the ground that there was no con- 
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tractual continuing obligation of any character on the part 
of the husband. The court referring to its opinions in the 
Fitch and Leonard cases, infra, said: 

“Those cases hold that the income is taxable to the 
former husband, not only where it is clear that pay¬ 
ments to his ex-wife were made pursuant to a continu¬ 
ing liability created by his contract or by local law, but 
also where his undertaking or local law makes that 
question doubtful or uncertain.” (Italics supplied) 

and in commenting on the burden of proof said: 

“If the Commissioner proceeds against the ex-wife, she 
sustains her burden of rebutting his presumptively cor¬ 
rect determination merely by showing doubts and un¬ 
certainties as to -whether the payments made were made 
pursuant to her former husband’s continuing obliga¬ 
tion to support her. If the Commissioner proceeds 
against her former husband he sustains his burden by 
submitting clear and convincing proof that the pay¬ 
ments were not made pursuant to any such continuing 
obligation. Helvering v. Fuller, 310 U. S. 69.” [and 
elsewhere] “The trust and the undertaking in the sepa¬ 
ration agreement were integral parts of an arrange¬ 
ment by which the maintenance and support of the wife 
were secured . . . thus a property settlement made for 
the purpose of maintaining or supporting the wife may 
be treated for income tax purposes as mere security 
for the husband’s continuing obligation dependent on 
such considerations as whether it contains, or is inter¬ 
related with, contractual obligations of the husband 
for her support; ... or whether the husband retains 
any substantial interest in the property conveyed. 
Where the settlement carries some of the earmarks of 
a security device, then the power of the court to add 
to the husband’s personal obligations may be especially 
significant.” (Italics supplied.) 

In the instant case the separation agreement is inter¬ 
related with contractual relations of the husband for the 
support of the wife. 

It may be conceded that when a court determines an 
amount to be paid, or property to be delivered, by a hus- 
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band as alimony, or in lieu of support and maintenance, 
and tbat amount is paid, or the property delivered, and 
under the lav the court has no power to change its decree, 
the question is res adjudicate. But there is nothing sacro¬ 
sanct in an agreement between parties. They can change 
its terms or make a new contract in lieu of or in satisfaction 
of the old one, as in the Longyear case, infra. Even a de¬ 
cree of that character has its limitations. It must not only 
be free from fraud but “it must also be fair and reasonably 
sufficient for the maintenance of the wife, having regard 
to the station in life and the circumstances of the parties,” 
else it is subject to revision by a court. 

In Helvering v. Leonard, dlO U. S. 80; 84 L. Ed. 1088 
(1940), the court said: 

“Nevertheless these settlements may be remade by the 
court not only where an ordinary contract may be set 
aside, but where they are unfair, inequitable and un¬ 
just . . . such contracts [must] not only [be] free from 
taint of actual fraud or coercion but also fair and rea¬ 
sonably sufficient having regard to the station in life 
and circumstances of the parties . . . 

“The provisions of the separation agreement and the 
trust agreement . . . specifically relate to and were 
designed to afford support and maintenance for the 
wife . . . the purpose here, apparently, was not to com¬ 
pose any controversies over the securities. We need 
not decide whether the court retained the power to re¬ 
quire respondent to make additional payments to the 
wife in case, say, all the securities in the trust turned 
out to be worthless. All we hold is that respondent 
has not shown by ‘clear and conclusive proof’ that the 
court lacks 'power to add to his personal obligations in 
any such circumstances.” (Italics supplied). 

In the instant case no attempt is made to change the terms 
of the agreement. Its object is to enforce performance of 
the terms. 

The agreement would not be considered fair or reason¬ 
able, or as providing reasonable support for the wife, if 
under it the husband could avoid payment of his notes or be 
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relieved of his pre-existing obligation to support his wife. 
No court would have approved or adopted the agreement 
if it thought that under its terms the husband could avoid 
paying his notes, with interest, for that would be a fraud 
perpetrated on the wife. Certainly the wife would not have 
executed the agreement under such conditions. 

A different proposition is presented when a husband de¬ 
livers to his wife, in settlement of his legal and financial 
obligation to support her, property over which he retains no 
control, in which he has no further interest and which he is 
under no obligation to protect, and she accepts such 
property in satisfaction of her claims for support. In such 
cases the wife is held to have accepted the property at a 
valuation satisfactory to herself in connection with which 
the husband has no further interest, title or liability and his 
obligation to support her is fully satisfied. That is true 
whether or not the agreement has been ratified or adopted 
by a court. In such cases there is no continuing liability 
on the part of the husband, but the principle has no ap¬ 
plication when the property delivered in itself constitutes 
a personal obligation or a “continuing liability” on his 
part, or when he retains control over, or interest in, the 
property delivered, or, as in this case, over property con¬ 
veyed as partial security for the notes. Had he conveyed 
the property he encumbered as security to the wife and had 
she accepted it in satisfaction of her claims for maintenance 
and support a different proposition would be presented. 
H elver lug v. Fuller, infra. 

It cannot be successfully contended that the plaintiff ac¬ 
cepted the cash and notes in settlement of her claims against 
her husband regardless of whether or not the notes were 
paid and that there was a meeting of the minds of the 
parties to that effect. To contend that such is the effect of 
the agreement regardless of the intent of the parties is to 
grasp at the shadow and evade the substance of the agree¬ 
ment and in the instant case, contrary to the adjudication 
of the Virginia court to which the parties resorted. As said 
by Mr. Justice Holmes in Lucas v. Earl, 281 U. S. Ill 
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“The case is not to be decided by attenuate circumstances. 
It turns on the import and reasonable construction of the 
taxing act.” 

4. Money Received by Appellant as So-called Interest Was 

Not Taxable Income. 

The money appellant received in 1940 and 1941, for which 
she was taxed as aforesaid, was based upon the separation 
agreement of May 18, 1931, was in lieu of alimony, was paid 
to her pursuant to the legal obligation of the payor to sup¬ 
port her, and was not taxable income. Though designated 
“interest” by the parties (and for convenience of expres¬ 
sion that term has been adopted herein) its proper term 
would be “maintenance and support,” for the so-called 
“interest” was as much in lieu of alimony as the notes 
themselves and was as necessary to provide for the main¬ 
tenance of the wife until the notes are paid. The effect of 
the agreement was to set aside a portion of the husband’s 
estate for the benefit of the wife. Audubon v. Shufeldf, 181 
U. S. 575. 

The income tax law directs the levy of taxes on “gains”, 
“profits” and “income”. Nothing else is included. Each of 
these words has a definite and frequently adjudicated mean¬ 
ing and money paid by a husband for the maintenance of a 
wife under a separation agreement or money paid in lieu 
of alimony, in whatever form, is not within the meaning 
of any of them. Such payments are specifically exempt 
from taxation by the regulations above cited. No property 
is subject to taxation unless clearly within the language of 
the taxing statute. If there is any doubt on the question, 
it must be resolved in favor of the taxpayer. Pearce v. 
Commissioner, supra . 

Apparently there is no reported adjudication of the intent 
of Congress in the use of those terms “gains,” “profits” 
and “income” in the income tax law prior to the decision 
of the Supreme Court in the Gould case, and the writer is 
unaware of any specific regulation on the subject prior to 
1918. Shortly after that case was decided, and doubtless 







22 


because of the opinion rendered, the Commissioner of In¬ 
ternal Revenue prescribed and promulgated regulations 
similar in all respects to those above quoted which rules and 
regulations were, until May 1944, invariably interpreted to 
exclude payments to a wife under an agreement of the 
character of the one now under consideration. 

In Gould v. Gould , 245 U. S. 151, 62 L. Ed. 211 (1917) the 
court held that alimony paid to a divorced wife is not in¬ 
come to her, saying: 

“In the interpretation of statutes levying taxes it is the 
established rule not to extend their provisions, by im¬ 
plication, beyond the clear import of the language used, 
or to enlarge their operations so as to embrace matters 
not specifically pointed out. In case of doubt they are 
construed most strongly against the government, and 
in favor of the citizen. . . . 

“In Audubon v. Shufcldt , 181 U. S. 575,... we said:... 
‘Permanent alimony is regarded rather as a portion of 
the husband’s estate to which the wife is equitably en¬ 
titled, than as strictly a debt; alimony from time to 
time may be regarded as a portion of his current income 
or earnings’. . . 

“The net income of the divorced husband subject to 
taxation was not decreased by payment of alimony 
under the court’s order; and, on the other hand, the 
sum received by the wife on account thereof cannot be 
regarded as income arising or accruing to her within 
the enactment.” 

The 1913 statute in force to which the court made refer¬ 
ence in that case is the same, insofar as we are here con¬ 
cerned, as the statute which was in force in 1940 and 1941 
when money for which the plaintiff was taxed was received 
hv her. 

In Longyear v. Helvering, 64 App. D. C. 238; 77 F. (2d) 
116 (1935) this Court held that interest paid on a note given 
by a divorced husband to his former wife in lieu of alimony, 
pursuant to a settlement agreement, could not be deducted 
in his income tax return. In that case the husband had 
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assigned to his wife for the support of herself and children 
a one-half interest in a trust estate created for his benefit 
by his father’s will. Later the assignment was superseded 
by an agreement whereby the husband assigned one-eighth 
of his interest in that estate for the benefit of each of his 
two children and a one-fourth interest therein for the sup¬ 
port of his wife. That agreement was approved and adopted 
by a Nevada court in a decree granting a divorce. Later, 
the trustees under the will questioned the validity of the 
agreement adopted by the Nevada court, and the wife filed 
suit in Michigan (where all parties were domiciled) to en¬ 
force its terms. Pending the litigation, the parties, (then 
divorced) entered into a third agreement (which was ap¬ 
proved by the Michigan court) which provided that the di¬ 
vorced husband pay his former wife an amount in cash 
and deliver to her his interest-bearing note for $150,000.00. 
Pursuant to this third agreement he also assigned a one- 
fourth interest in the trust estate as security for the pay¬ 
ment of his note and the interest thereon, and the wife re¬ 
leased him and his estate from all further claims. The 
note was delivered and thereafter the trustees under the 
will paid the former wife the annual interest thereon. 

The Commissioner of Internal Revenue refused to allow 
the husband to deduct from his taxable income the interest 
so paid. The Board of Tax Appeals sustained the Commis¬ 
sioner’s decision and an appeal was taken to this court. 
Two questions arose: (1) whether the income from the di¬ 
vorced husband’s one-fourth interest in the trust estate, to 
the extent of the annual interest paid to his former wife, 
was taxable to him or to her; and (2) whether he could de¬ 
duct the interest so paid her in his tax return. This Court, 
affirming the decision of the Tax Court, said that the income 
upon the husband’s share of the trust estate 

“accrued to him and became constructively his prop¬ 
erty before it was paid upon his indebtedness by the 
trustees to his former wife;... 

“The claim made by the petitioner for a deduction of 
such part of the payments made to Mrs. Longyear as 
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paid interest under the note held by her cannot be sus¬ 
tained. The note represented alimony secured to her 
by agreement between herself and her former husband. 
The obligation did not lose the character of alimony 
when incorporated in the note. Gilman v. Commis¬ 
sioner, 53 F. (2d) 47, 50; 80 A. L. R. 209. It is well 
established that money paid by a husband to his wife 
for alimony, or for interest upon an obligation 
executed for such a consideration, does not come within 
the exemption of interest provided for by Sec. 214(a) 
of the Revenue Act of 1926.” Citing Gould v. Gould, 
supra. (Italics supplied). 

There hardly could be a case more nearly parallel to the 
facts in the instant case than those set forth in the Long¬ 
year decision. The brief on behalf of the United States in 
that case (No. 6277 in this Court), contains language so 
cogent and so expressive of the law as thus interpreted by 
the Court that the writer has adopted parts thereof in this 
brief. 

In its decision in the Longyear case the Board of Tax 
Appeals, 22 B. T. A. 1086, had said: 

“Nor can any of the payments made to petitioner’s 
former wife be deducted from his gross income as 
interest on indebtedness. While, as heretofore stated, 
the Michigan agreement superseded the earlier ones, 
they are referred to therein and show clearly that the 
payments were intended by the parties to be in lieu 
of alimony. Alimony . . . grows out of an obligation 
imposed on the husband. It is an award to the wife in 
the enforcement of a marital duty ... The interest pay¬ 
ments in question are payable as part of the agreement 
made in lieu of an alimony award and, therefore, are 
not deductible as interest on an indebtedness.** (Italics 
supplied). 

The agreement in that case did not give the husband “a 
full discharge and leave no continuing obligation” and it is 
submitted that in the instant case, the husband was not 
given a “full discharge” but on the contrary he had and 
has a “continuing obligation.” 
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In Douglas v. Willcutts, 296 U. S. 1; 80 L. Ed. 3 (1935) 
husband and wife entered into an agreement under which 
the former transferred securities to a Trust Company from 
the income of which the Trust Company was to pay the 
wife a stated sum. The husband agreed to make good any 
deficiency in the income and was to receive any excess 
thereof. He also reserved the right to designate securities 
for investment. On the death of the wife he was to receive 
the property free of any trust. Later, the wife obtained a 
decree of divorce in which the agreement was approved. 
The agreement stipulated that the provisions made for the 
wife were 

“in lieu of, and in full settlement of alimony, and of 
any and all dower rights or statutory interests in the 
estate” of her husband, and “in lieu of all claims for 
separate maintenance and allowance for her support.” 

The Court said: 

“Amounts paid to a divorced wife under a decree for 
alimony are not regarded as income of the wife but as 
paid in discharge of the general obligation to support, 
which is made specific by the decree. Gould v. Gould , 
245 U. S. 151, 153; Audubon v. Shufeldt, 181 U. S. 575, 
577 . . . The fact that the provision was to be in lieu 
of any other interest in the husband’s property did not 
affect the essential quality of these payments. Upon 
the pre-existing duty of the husband the decree placed 
a particular and adequate sanction, and imposed upon 
petitioner the obligation to devote the income in ques¬ 
tion, through the medium of the trust, to the use of his 
divorced wife . . . The net income of the trust fund, 
which was paid to the wife under the decree, stands 
substantially on the same footing as though he had 
received the income personally and had been required 
by the decree to make the payment directly.” 

In Helvering v. Fitch , 309 U. S. 149-157, 84 L. Ed. 665 
(1940) the husband created an irrevocable trust for the sup¬ 
port of his wife and transferred property to a trustee from 
which the wife was to be maintained. The agreement was 
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confirmed by the decree granting a divorce. The court held 
that the distribution of the trust income to the wife was 
nevertheless includible as income of the husband for the 
purpose of Federal Income Tax. The court said: 

“The general rule is clear. Amounts paid to a di¬ 
vorced wife under a decree of alimony are not regarded 
as income of the wife, but as paid in the discharge of 
the general obligation to support, which is made specific 
by the decree. Enough has been said to show that the 
respondent has not sustained the burden of establish¬ 
ing that his case falls outside the general rule ex¬ 
pressed in Douglas v. Willcutts.” 

The Fitch case was immediately following by Helvering 
v. Clifford, 309 U. S. 331, 84 L. Ed. 788 (1940) in which case 
the husband declared himself trustee of certain securities 
to pay his wife the income arising therefrom but retained 
the right to accumulate the income and to control the in¬ 
vestments as well as the right to the reversion of the corpus 
after the expiration of the trust. The court held the income 
arising from the securities to be taxable to the husband, 
not to the wife. He had not met the burden of proof placed 
upon him. On the contrary he retained an interest in the 
property he transferred, thereby being within the “finality 
rule. ’ ’ 

In Ilelvering v. Fuller, 310 U. S. 69-79, 84 L. Ed. 1082 
(1940) the husband in conformity with a separation agree¬ 
ment approved by a decree of divorce by a Nevada Court, 
(1) created an irrevocable trust of shares of stock to pro¬ 
vide for the maintenance and support of his wife and (2) 
agreed to pay her an additional $40.00 per week for a period 
of five years. He retained no interest in or control over 
the shares he transferred. The wife obtained a decree of 
divorce in which the agreement was approved. The court 
held the husband taxable for the $40.00 per week he had 
paid the wife as constituting “a continuing personal obli¬ 
gation” he had assumed under the contract and as falling 
within the rule of Douglas v. Willcutts, supra, but held that 
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he was not taxable for the income produced by the assets 
of the trust estate for the reason that he did not “under¬ 
write the principal or income from the trust or any part 
thereof or make any commitment contingent or otherwise 
respecting them, beyond his promise to transfer the se¬ 
curities.” 

In Alsup v. Commissioner, 92 F. (2d) 148 (1940), the 
petitioner conveyed property to trustees under an irre¬ 
vocable trust to pay his divorced wife a certain sum each 
year “in lieu of alimony” agreeing to make good any de¬ 
ficiency in the amount to be paid her. The property was to 
revert to him if the wife pre-deceased him. He was re¬ 
quired to pay income taxes on the income received by the 
divorced wife under the authority of Douglas v. Willcutts, 
supra, and the Supreme Court denied certiorari. The court 
said: 

“these decisions rest upon the ground that payments to 
the wife are in discharge of the obligations of the hus¬ 
band to support her.” 

In Estate of Hyde, 42 B. T. A. 738 (1940), a headnote 
reads: 

“While an action for divorce was pending, the decedent 
entered into a settlement contract with her husband 
whereby he agreed ... to pay [herj $100,000 alimony 
in cash on or before December 31, 1931. The first 
alimony payment was made on entry of the decree [of 
divorce], but the husband failed to make the record 
payment on the agreed date. In lieu of such payment 
he delivered ... a negotiable promissory note .... of 
$100,000, payable one year after date, with interest at 
5 per cent per annum. Held that the sum of $3,000 
interest paid on the note in 1936 constituted alimony, 
or a payment in lieu of alimony, and was not taxable 
income ..” (Italics supplied.) 

It will be observed that in that case the note upon which 
interest was paid was given subsequent to the execution of 
the separation agreement and to the decree of divorce. The 
Board of Tax Appeals said: 
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“It is now settled beyond controversy that an amount 
received by a divorced woman as alimony or in lieu of 
alimony is not taxable income. Gould v. Gould, 245 
U. S. 151; Mary R. Spencer, 20 B. T. A. 58; Maud H. 
Buss, 33 B. T. A. 628; Princess Idda of Thurn and 
Taxis, 37 B. T. A. 41.” (Italics supplied). 

Considering respondent’s argument to the effect that the 
interest was paid for the use of money, the Tax Board 
quoted from the Longyear case as authority, held the for¬ 
mer wife was not taxable for the payments received, and 
that the husband could not deduct the amounts he paid 
in his income tax returns. 

Tilles v. Commissioner, 113 F. 2d 907 (1940) was a re¬ 
view of a decision of the Board of Tax Appeals determining 
a deficiency in income tax against the petitioner who had 
agreed to pay his wife $400 per month during her natural 
life and had pledged securities with a trust company to se¬ 
cure the payments. He claimed the right to deduct in his 
income tax return the amount he had paid during a certain 
year. 

The Court quoted extensively from Douglas v. Willcutls, 
sustained the Board of Tax Appeals, and held that the 
husband had not created a trust in favor of his wife but had 
merely pledged securities to secure his promise to pay, 
and said 

“It is obvious . . . that the petitioner, by reason of his 
pre-divorce agreement... was under a legal liability to 
pay his wife $400 per month during her natural life. 

“There was a continuing obligation on the part of the 
petitioner to pay $400 per month out of his income. 
The payment of this sum was secured by the pledge of 
the securities in question. The obligation was not fully 
and finally discharged by the delivery of the securities 
in pledge .. . 

“The pre-divorce agreement... created a continuing 
legal and contractual obligation on the part of the 
petitioner . . . Under the principles laid down in 
Douglas v. Willcutts . . . the $4800 used by the peti- 
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tioner to satisfy that obligation during that year is 
taxable to him.” 

After the execution of the agreement of May 18, 1931, 
the husband (whose domicil was in the District of Columbia 
until 1941 when he went to Florida to live), (App. 44) went 
to Nevada and after a sojourn there of a few weeks ob¬ 
tained a decree of divorce and thereupon left the State 
never to return. In its decree the Nevada court found as 
a fact that the parties by their said agreement had “made 
provision for the future support and maintenance of the 
defendant” [appellant hereinj and adjudged that the agree¬ 
ment “be, and the same is hereby adopted, approved and 
confirmed to the same extent as though fully set forth 
herein.” (App. 29) 

No attempt is made in this action to test the validity of 
that decree, which, it is believed, under somewhat recent 
decisions of the Supreme Court, must be considered valid 
unless, and until, successfully shown to be fraudulent and 
void. That decree, by adopting the agreement, made its 
terms its own. 

“Stipulations and agreements of this kind * * * be¬ 
come merged in the judgment when entered. The Court 
did not approve the trust agreement as one deriving 
efficacy from the action of the parties * * * While the 
terms of the trust agreement were approved, the Court 
made those terms its own.” Douglas v. Willcutts, 296 
U. S. 1; 80 L. Ed. 3 (1935). 

The Nevada decree did not supersede, terminate or nul¬ 
lify the agreement of May 18, 1931. If it is admissible as 
material, its effect is to award appellant, as alimony, both 
principal and the interest of the notes, each being of equal 
importance and both essential to accomplish the declared 
objects of the agreement, and both constituting a continu¬ 
ing obligation on the part of the husband until the notes are 
paid. 

Appellee’s contentions in the lower court were that the 
agreement did not create a continuing obligation on the part 
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of the husband and that its adoption by the Nevada court 
prevented amendment or modification of it. If the agree¬ 
ment did not create a continuing obligation it is difficult to 
understand how the decree is material or admissible in evi¬ 
dence. If it did create a continuing obligation, and if the 
decree is admissible in evidence, then the decree continued 
the obligation previously created by the parties by adopting 
it as its own. 

The court will observe that in all, or nearly all, of the 
cases cited by appellant, the court had before it for con¬ 
sideration separation agreements in which the husband in 
some manner continued his obligation to support the wife, 
or else transferred to her, or for her benefit, assets con¬ 
templated to produce income for her support and mainte¬ 
nance. It will also be observed that in every case the wife 
released her husband and his estate by the use of language 
of similar import and meaning to that used in the agree¬ 
ment under consideration. In those cases the husband was 
invariably held liable for income taxes on the payments 
made to the wife if in any manner whatsoever he retained 
an interest in, or control over, the assets, or had in any 
manner made himself liable for the payment of the income 
therefrom whether by guaranteeing payment of it or other¬ 
wise. 

5, 6, 7, 8. The Judgments and Decrees of the Nevada and 

Virginia Courts. 

Within about two years after the execution of the agree¬ 
ment of May 18,1931, and the entry of said Nevada divorce 
decree, the parties thereto became involved in litigation in 
the Circuit Court for Fauquier County, Virginia, in the 
jurisdiction of which court the parties then resided though 
retaining their domicil in the District of Columbia. They 
submitted to the court for its determination the interpreta¬ 
tion of the agreement and of the decree of the Nevada Court 
and sought changes in certain of its terms, none of which 
are material to the issue herein involved except that the 


31 


interest on the notes, which was to be paid quarterly was 
made payable monthly. That change has no effect upon 
the issue now involved for whether paid quarterly or 
monthly the amount paid as interest in each of the years 
1940 and 1941 would be $7,500. 

The Virginia Court had before it for consideration and 
interpretation both the agreement of May 18, 1931, and the 
decree of the Nevada Court. The case “came on * * * to be 
heard * m * touching * * ' the property rights of the re¬ 
spondent [appellant herein 1 in the estate of” the husband, 
(App. 8) and the court, with the consent of the par¬ 
ties, amended the agreement and required the husband 
to direct his trustees (under a spendthrift trust) “as to 
require the monthly payment of interest * * * by them until 
the entire principal is paid,” and as amended the agree¬ 
ment was “ratified and confirmed, and the said parties * * * 
directed to perform the same.” This ruling by the Vir¬ 
ginia Court was an adjudication that the agreement of the 
parties, in the light of its adoption by the Nevada court, 
created a continuing obligation on the part of the husband 
until the full payment of the notes and the interest thereon, 
and directed the husband to perform the decree. 

The argument that a court may not look behind a judg¬ 
ment or decree of another court to ascertain upon what it 
is based is not sound. This Court has the power and right 
to look back of the Nevada decree, if it is admissible in 
evidence, to detennine the nature of the liability which had 
been reduced to judgment. It did just that in the Longyear 
case, supra. 

In Wetmore v. Markoe, 196 U. S. 69; 49 L. ed. 390 (1904) 
the wife had obtained a divorce in New York wherein she 
was awarded alimony and money for the support of their 
children. The court was without power to change the de¬ 
cree. The alimony became in arrears. The husband 
claimed that his discharge in bankruptcy relieved him from 
the payment of the amounts awarded by the judgment. The 
court said: 
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“The precise question, therefore, is—Is such a judg¬ 
ment as the one here under consideration a debt within 
the meaning of the [bankruptcy] act? The mere fact 
that a judgment has been rendered does not prevent 
the court from looking into the proceedings with a view 
of determining the nature of the liability which has 
been reduced to judgment . . . 

“The court having power to look behind the judg¬ 
ment, to determine the nature and extent of the liability, 
the obligation enforced is still of the same character 
notwithstanding the judgment. We think the reasoning 
of the Audubon cast* recognizes the doctrine that a de¬ 
cree awarding alimony ... is not a debt which has 
been put in the form of a judgment, but is rather a legal 
means of enforcing the obligation of a husband . . . 
to support his wife ... He owes this duty, not be¬ 
cause of any contractual obligation, or as a debt due 
from him to the wife, but because of the policy of the 
law which imposes the obligation upon the husband . . . 

“At the time this decree was rendered there was no 
power to modify or alter the decree for alimony and 
allowance in the absence of special reservation. But 
this does not change the grounds upon which the courts 
of the State proceeded in awarding the alimony . . . 

“We think it was not the intention of Congress, in 
passing a bankruptcy act, to provide 1 for the release of 
a father from his obligation to support his children by 
his discharge in bankruptcy, and if not, then we see no 
reason why this contract to do that which the law 
obliged him to do should be discharged in that way . . . 

“The bankruptcy law should receive such an interpre¬ 
tation as will effectuate its beneficent purposes, and 
not make it an instrument to deprive dependent wife 
and children of the support and maintenance due them 
from the husband ami father which it has ever been the 
purpose of the law to enforce . . . Unless positively 
required by direct enactment the courts should not pre¬ 
sume a design upon the part of Congress, ... to make 
the law the means of avoiding enforcement of the obli¬ 
gation, moral and legal, devolved upon the husband to 
support his wife and to maintain and educate his chil¬ 
dren. While it is true in this case the obligation lias 
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become lixe<l by an unalterable decree, . . . looking 
beneath the judgment for the foundation upon which it 
rests, we find that it was not decreed for any debt of 
the bankrupt, but was only a means designed by the law 
for carrying into effect and making available to the 
wife and children the right which the law gives them 
against the husband.” 

It cannot successfully be contended that inasmuch as 
the Nevada court adopted the agreement of May IS, 1931, 
and was powerless to modify it, therefore, the Virginia 
court was without power to enforce it at the instance of the 
parties, for as hereinabove shown in the Longyear case the 
Michigan court, having before it the Nevada decree by 
which the parties were divorced, adopted an altogether dif¬ 
ferent agreement, which in terms superseded the Nevada 
decree, and which required the ex-husband to deliver to his 
ex-wife a note for $150,000.00 (not mentioned in the Nevada 
decree). The question before this court was whether the 
interest on the note, given after the parties were divorced 
and the marital relations terminated, was deductible by the 
husband in his income tax returns as interest on a “debt.” 
This court held it was not, saying: 

“The note represented alimony . . . The obligation 
did not lose the character of alimony when incorpo¬ 
rated in the note.” 

The Virginia court had as much power to change the 
times of the payment of interest on the notes under consid¬ 
eration (and that is all it did insofar as appellant is con¬ 
cerned), as the Michigan court had to order the delivery of 
a note not mentioned in the Nevada divorce decree. Both 
courts had authority to look behind the judgment it had 
under consideration to determine the nature of the obli¬ 
gation. 

The Virginia court undertook to, and did, determine the 
true meaning and effect of the agreement of May 18, 1931, 
and of the Nevada decree, and the obligation thereunder of 
the husband for the support and maintenance of the wife. 
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The parties submitted themselves to the jurisdiction of the 
court, and that court decided the issues as above. It is sub¬ 
mitted that its adjudication is entitled to full faith and 
credit in this action. 

Comments on the opinion of The Tax Court and 
Thomas v. Dierks. 

In July, 1944, the Commissioner of Internal Revenue 
wrote appellant that in a recent decision The Tax Court had 
held the maker of the notes now under consideration could 
deduct in his income tax returns the amounts she had re¬ 
ceived in 1940 and 1941 as ‘ ‘ interest paid on indebtedness, ’ ’ 
and therefore “it follows that, the interest received by you 
in 1940 and 1941 in like amounts of $7,500.00 constituted 
income taxable to you.” (App. 47) Consistently with all 
prior rulings of his office since 1918, and consistently with 
the opinion in the Longyear case, the Commissioner had 
held those particular payments to be “in discharge of an 
obligation under the separation agreement and as such is 
not deductible” by the maker of the notes. 

Aside from the proposition that money paid as alimony, 
in lieu of alimony, or under a separation agreement is not 
an “ indebtedness ” within the meaning of the tax law, it 
does not necessarily “follow” that because the maker of 
the notes did not pay income taxes on the amounts that 
appellant must pay taxes thereon. From inspection of the 
record in the case of Buchanan v. Commissioner, 3 T. C. 705, 
to which the Commissioner referred, it is ascertained that 
The Tax Court was imposed upon in that material facts 
were not made known to it. Hearing in that court was on 
a written stipulation of facts, without oral or other testi¬ 
mony. Neither the Commissioner nor The Tax Court knew 
of the proceedings in the Virginia court, or of the order of 
that court that the maker of the notes direct his trustees 
to pay the interest on his notes “until the entire principal 
is paid.” 

Why such additional facts were withheld from the Com¬ 
missioner and from The Tax Court is not known. To con- 
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tend that they were subsequent to the decree of the Nevada 
Court and therefore futile is to disregard the faith and 
credit to which a foreign decree is entitled and is to contend 
that the opinion of this Court in the Longyear case is not 
the law, for it will be remembered, in that case the interest 
payments Longyear sought to deduct in his income tax 
returns had been made under an agreement approved and 
adopted by the Michigan court subsequent to, and in lieu of 
a different agreement theretofore approved and adopted by 
the Nevada court in its decree granting a divorce to the 
parties to the agreement. 

Apparently The Tax Court did not see or know the word¬ 
ing of the notes under consideration for in its opinion it 
said: 

“the interest paid in 1940 and 1941 was not an amount 
provided in the agreement or in the notes themselves, 
but was upon the unpaid indebtedness represented by 
the defaulted notes. It was compensation for the for¬ 
bearance of the payment of the indebtedness.” (Italics 
supplied.) 

Had The Tax Court known the foregoing facts and that 
the Virginia court had held that under the original, as well 
as under the amended agreement, in the light of the Nevada 
decree, the maker of the notes was under a continuing lia¬ 
bility to pay interest on the notes until the notes were paid, 
it would probably have given full faith and credit to the 
judgment of the Virginia court and affirmed the opinion of 
the Commissioner instead of reversing it. The result is 
that the opinion of The Tax Court is based upon false 
premises, not upon the true facts. 

The holding by The Tax Court that the interest paid on 
the notes “was compensation for the forbearance of the 
payment of the indebtedness” is error. Payment of that 
interest was a part of the agreement between the parties, 
a part of the Nevada decree and was directed by the Vir¬ 
ginia Court. Had there been no such agreement, adoption 
by the Nevada Court or direction by the Virginia Court, 
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the interest would have been “a penalty fixed by law for 
the non-payment of a debt due.” Nothing else. 

Knowledge of the litigation to recover on the notes in Vir¬ 
ginia and in the District of Columbia would doubtless have 
convinced The Tax Court that there was no “forbearance” 
by the plaintiff in collecting the notes. That word has a 
well defined and frequently adjudicated meaning. It “im¬ 
plies a willingness” and “ties the hands of the creditor.” 
It has been defined as “a delay in enforcing a right.” “It 
implies the exercise of patience.” Webster defines it as a 
“refraining from the enforcement of what is due.” 

Litigation conducted by appellant to recover both the 
principal and the interest payable under the agreement of 
May 18, 1931, conclusively negatives the idea of “forbear¬ 
ance” and of “patience” on her part, and there was no de¬ 
lay by her in trying to enforce her right, nor was there any 
“willingness” on her part in the delay in collecting. Her 
hands were not “tied.” She did not “refrain” from trying 
to collect that which was due her, on the contrary, she made 
every possible effort by litigation and otherwise to collect 
all that was due her under the agreement. It is submitted 
that The Tax Court not only was without sufficient knowl¬ 
edge of the facts but that it misconceived the position of 
the holder of the notes—the appellant in this action. 

The Tax Court based its decision upon an opinion of the 
Fifth Circuit Court of Appeals which is contrary to the 
opinion of this Court in the Longyear case, contrary to all 
the opinions of the Commissioners of Internal Revenue 
since 1918, and, it is submitted, contrary to the above cited 
cases in the Supreme Court. In that case —Thomas v. 
Dierks, 132 F. (2d) 224, Dierks and his wife entered into an 
agreement whereby the husband agreed to deliver certain 
property to his wife which included his own interest-bear¬ 
ing notes payable at future dates, which property the wife 
agreed to accept 

“in full settlement and relinquishment of all claims and 
demands ol every kind and character, present or fu¬ 
ture, whether for dower interest, alimonv or mainte- 
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nance, which she may now have, or at any time in the 
future may have against” the husband. 

A few days thereafter a decree of divorce was granted in 
Missouri wherein the court held the wife to be ‘‘cut ofT from 
all claims for maintenance, alimony or other allowance.” 
At their maturity the time of payment of some of the notes 
was extended, interest thereon being paid after such exten¬ 
sions. The question presented was whether the amounts so 
paid as “interest” on the notes were in lieu of alimony or 
constituted interest deductible by Dierks from his gross 
income. 

The Court said: 

“For the legal effect of the property settlement agree¬ 
ment and divorce decree, and for the determination of 
the rights, liabilities and obligations arising therefrom, 
it becomes necessary to make inquiry into the law of 
Missouri, the State where the parties lived, where the 
contract was entered into, where the notes were given, 
and where the divorce decree was granted. . . . 

“Under the Missouri law the property settlement 
agreement and divorce decree satisfied all obligations 
arising out of the marital relations . . . Xo court in 
Missouri has the power or jurisdiction to alter, revise, 
modify or amend the property settlement contract or 
final decree . . . The finality of the local settlement 
has been clearly demonstrated.” 

The Missouri law, Section 1355 K. S. (1929), provides: 

“when a divorce shall be adjudged, the court shall make 
such order touching alimony and maintenance of the 
wife, as . . . shall be reasonable [and] may make such 
alteration, from time to time, as to allowance of ali¬ 
mony and maintenance as may be proper.” 

That statute was interpreted in North v. North , 339 Mo. 
1226; 100 S. W. 2d 582, where it was held that though 

“it authorized the court to modify an award of alimony 
it docs not authorize the modification of legal contrac- 
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tual obligations which the husband assumes and 
agrees to pay his wife.” 


An annotation to the Xorth case in 109 A. L. R. 1074 
reads: 

“The court plainly states that if the monthly allow¬ 
ance is alimony, it is subject to modification, but if it is 
not alimony but has a legal contractual obligation of 
the husband, then it is not subject to modification by 
the court.” 


From Missouri cases, including those cited in the Dierks’ 
case, it appears that under the laws of that State, the terms 
of a settlement agreement which are adopted by the court 
granting a divorce do not thereby become terms of that 
court but merely constitute an agreement between the 
parties, the terms of which the court is without power to 
change, either at the time of the granting of the decree or 
thereafter. If the parties make such an agreement the 
court must adopt it in its entirety or not at all, but if 
adopted it still is not alimony, or in lieu of alimony, but 
only an agreement between the parties approved by the 
court. Such, however, is not the law in this and other juris¬ 
dictions where the law as stated in Douglas v. Willcutts is 
that when a court adopts such agreements it does not ap¬ 
prove them as “deriving efficacy from the actions of the 
parties,” it makes “those terms its own.” 

No attempt is made to reconcile the opinions in the Long¬ 
year and the Dierks cases. They appear to be irrecon¬ 
cilable. The court deciding the Dierks’ case had before it 
the Longyear case and simply did not approve it. In the 
decree granting the divorce in that case the court held that 
the wife was “cut off from all claims for maintenance” etc. 
Nothing of that sort appears in the Longyear case or in the 
case at bar. The agreement was made in Missouri. The 
notes were executed and delivered in Missouri and the de¬ 
cree of divorce was entered in Missouri, therefore, as the 
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court said, the laws of Missouri control. The law of the 
State is as interpreted by Missouri courts. 

In the instant case the parties to the agreement were resi¬ 
dents of the District of Columbia, where the agreement was 
made. The notes were made and delivered in this District. 
The amounts termed “interest” were paid in this District 
and the parties to the agreement continued to be residents 
of this District. The laws of the District of Columbia must, 
therefore, control this case and there is no such law here as 
in Missouri. 

In the instant case the Commissioner “proceeded against 
the wife.” It is submitted that she has sustained the burden 
of rebutting his determination or rather that of The Tax 
Court, not merely by “showing doubts and uncertainties as 
to whether the payments made were made pursuant to her 
former husband’s continuing obligation to support her”— 
test stated in the Pearce case, supra, but that she has shown 
conclusively that the payments to her arc not taxable 
income to her under the laws and the regulations of the 
Commissioner of Internal Revenue. 

The fact that the Commissioner, since 1918, and doubtless 
since 1913, and The Tax Court since its organization until 
1944, and its predecessor the Board of Tax Appeals, 
throughout its existence, all held that such payments did 
not constitute taxable income to the wife would seem suffi¬ 
cient to create doubts and uncertainty on the proposition. 
Since the opinion of this Court in the Longyear case doubts 
have vanished and certainty exists in this jurisdiction, but 
as stated in the Fitch and Leonard cases, supra, all appel¬ 
lant was required to show was that the “undertaking or the 
local law makes that question doubtful or uncertain.” 

The Board of Tax Appeals having quoted the language 
used in Longyear case in the Hyde case, supra, its succes¬ 
sor—The Tax Court—would doubtless have felt itself con¬ 
trolled by that opinion but for the later decision in the 
Dierks case, and as John R. Buchanan had meanwhile be¬ 
come a resident of Florfda and had the right of appeal from 
a decision of The Tax Court to the same court which had 
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decided the Dierks case, the pressure upon The Tax Court 
to follow the Dierks case must have been almost irresistible 
and it would seem that because of the conflict between the 
two Circuit Courts of Appeals that case should have been 
appealed to the Supreme Court of the United States. In 
appellee's brief filed in the court below we read: 

“The Tax Court in the Buclwnan case thus held that 
the same interest payments that are in question in the 
instant case were allowable to the present plaintiff’s 
husband as deductions in 1040 and 1941 for income tax 
purposes. In view of the decision in the Dierks case, 
supra, by the Circuit Court of Appeals for the Fifth 
Circuit, the court that would have reviewed the 
Buchanan case if appealed and the Supreme Court’s 
decisions in the Fuller and Pearce cases, supra , an 
appeal of The Tax Court’s decision in the Bueh-anan 
case would have been futile. It was not appealed.” 

UNAUTHORIZED FINDINGS OF FACT BY TRIAL COURT. 

It is thought unimportant to this appeal, which is upon 
the entire record as it was and is in the lower court, but it 
is deemed proper to call attention to “findings of fact” by 
that court, believed to be unauthorized by law, by rule of 
court or by practice. 

The action came on to be heard on motions for a summary 
judgment made by appellant and appellee, respectively, on 
the pleadings, exhibits, affidavits and stipulation of counsel 
for the parties. Those documents contain all the facts. On 
such record special findings of fact are believed to be unnec¬ 
essary, without authority or justification and apt to set an 
unfortunate precedent. A motion for judgment on a record 
where witnesses are not heard, like a demurrer to a plead¬ 
ing, or to evidence in a case tried, admits as true all facts 
properly before the court. 

Rule 52a of Rules of Civil Procedure provides, inter alia: 

“In all actions tried upon the facts without a jury, the 
Court shall find the facts specially and state separately 
its conclusions of law thereon and direct the entry of 
the appropriate judgment; . . . and due regard shall be 
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given to the opportunity of the trial court to judge of 
the credibility of the witness.” 

That rule is believed to be applicable only to trials where 
Facts arc in dispute or where witnesses testify. There seems 
to be no reason why it should be extended into other fields. 
Surely the rule does not contemplate a trial court making 
findings of some admitted facts, and omitting other ad¬ 
mitted facts. 

In this case counsel for appellee, in his reply brief in the 
court below, requested the court to make special findings of 
fact and conclusions of law. After hearing arguments, that 
court filed an informal opinion (App. 55) and counsel for 
the defendant below prepared his argument to sustain the 
opinion of the court, the result being that the findings of 
fact are findings by counsel for appellee adopted by the 
court as its own, but not justified by the record or by the 
opinion of the trial court. The judgments of the Virginia 
Court, not mentioned in the findings, are believed to be con¬ 
clusive in this action. 

VIOLATION OF NO. 75e OF RULES OF CIVIL PROCEDURE, 

AND OF THIS COURT. 

Rule 75e Appendix to rules of this Court, directs that 

‘‘All matter not essential to the questions presented by 
the appeal shall be omitted. . . . Documents shall be 
abridged by omitting all irrelevant and formal portions 
thereof.” 

As shown by the record, counsel for appellant sought to 
comply with that rule by omitting irrelevant parts of 
lengthy exhibits in his designation of the record on appeal. 
Opposing counsel required the printing in full of the ex¬ 
hibits. He had required duplication of exhibits in the lower 
court where each and every of the exhibits filed with the 
complaint were duplicated in the stipulation filed. That 
duplication involved unnecessary work by a typist, but in 
this court printing of numerous pages duplicated and irrele- 
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vant matter is involved and unnecessary expense has been 
caused appellant.* 

With a complaint in the lower court it is necessary to set 
forth in full all exhibits therein made part thereof or take 
chances of opposing counsel objecting to failure so to do. 
In the instant case the plaintiff below did set forth in full 
all the exhibits filed with the complaint except that in “Ex¬ 
hibit T)“ therewith she omitted a lengthy notation of the 
appeal taken as the appeal had not been perfected. Com¬ 
paratively little of the exhibits were and are relevant, but 
on appeal about 20 pages of printed matter have been 
duplicated and about 18 pages of irrelevant matter desig¬ 
nated by counsel for appellee as an addition to that des¬ 
ignated by appellant, resulting in repetition and printing 
of irrelevant matter. It is such a violation of the rule that 
ir i< thought the penalty provided should be imposed and 
appellant so moves. Blake v. Trainer, 79 U. S. App. D. C. 
362; 148 F. (2) 10. 


CONCLUSION. 

It is respectfully submitted 

(1) that the aforesaid separation agreement of May 18, 
1931 created a continuing obligation on the part of the 
maker of the notes therein mentioned, effective until the 
notes and the interest thereon are fully paid; (2) that the 
money received by appellant during the years 1940 and 
1941, for which income taxes were levied against her by 
the Commissioner of Internal Revenue, was based upon the 
separation agreement, was in lieu of alimony, and did not 
constitute taxable income to her; (3) that the interest pay¬ 
ments in question were payable as part of the agreement 

•Note. The writer’s only excuse for not precipitating this question, in an 
attempt to comply with the rules of this court, before the record was printed 
is that his plans for leaving Washington early in June for a tour with others 
to and near the Pacific coast, to be away until September, had been made last 
year. He had to prepare and file his brief at the proper time and was con¬ 
fronted with the alternatives of foregoing his trip or printing the record as 
designated by opposing counsel who had required duplication of the exhibits 
in the court below and with whom he had no hope of agreement. 
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made in lieu of an alimony award, and, therefore, are not 
deductible as interest on an indebtedness of the maker of 
the notes. The obligation did not lose the character of ali¬ 
mony when incorporated in the notes; (4) that it was in¬ 
tended by the parties to the agreement that interest on the 
notes should be paid when and as it became payable, to pro¬ 
vide support and maintenance for appellant until the notes 
themselves are fully paid; (5) that appellant has sustained 
the burden of proof required to rebut the determination of 
the Commissioner of Internal Revenue levying income taxes 
against her for the amount of $7,500. she received as inter¬ 
est on said notes during each of the years 1940 and 1941; 
(6) that the legal questions involved in this appeal have 
been adjudicated in the Circuit Court of Fauquier County, 
Virginia, and those judgments are entitled to full faith and 
credit in this court; and (7) that the judgment of the lower 
court should be reversed and judgment entered in favor of 
appellant for the amount demanded in her complaint. 

Wharton E. Lester, 

Attorney for Appellant, 
Southern Building, 
Washington 5, D. C. 
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1 Filed Nov 20 1945 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 31715 

Ruth L. Buchanan, 1661 Crescent Place, N. W., 
Washington, D. C., Plaintiff, 

v. 

The United States of America, Defendant. 

Complaint to Recover Money Paid as Income Taxes Illegally 

Assessed 

(1) Jurisdiction is invoked under Title 2S, Section 41, 
(20) of the Judicial Code. Action is brought to recover 
money paid by plaintiff to the defendant as income taxes 
and interest thereon in amounts aggregating less than Ten 
Thousand ($10,000.00) Dollars which were illegally as¬ 
sessed against her by the Commissioner of Internal Rev¬ 
enue. 

(2) Plaintiff is a citizen of the United States, a resident 
of the District of Columbia, and brings this action in her 
own right. 

(3) During each of the years 1940 and 1941 she received 

sums aggregating $7,500.00 all of which were based upon 
the separation agreement hereinafter mentioned, which 
sums under the law then in force and under the regulations 
theretofore promulgated by said Commissioner pursuant 
thereto, did not constitute taxable income to her, neverthe¬ 
less the said Commissioner, on or about 1945, at 

Baltimore, Maryland, did assess deficiency income taxes 
against her therefor, in the sum of $453.75 for the year 
1940, with interest thereon amounting to $108.20, and in the 
sum of $1,196.77 for the year 1941, with interest thereon 
amounting to $213.57, a total of $1,972.29. 

(4) On March 15, 1945, under protest, and in order to 
prevent distraint, she paid to the Collector of Internal Rev- 
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enue at Baltimore, Maryland, the sum of $453.75 rep- 
2 resenting said assessment for the year 1940, with the 
aforesaid interest thereon, and the further sum of 
$1,196.77, representing said assessment for the year 1941, 
also with the aforesaid interest thereon, a total of $1,972.29. 

(5) On March 31, 1945, she tiled with said Commissioner 
of Internal Revenue, at said place, a separate claim for the 
refund of each of the amounts so paid by her as aforesaid, 
each on form numbered 843, which forms were supplied to 
her by said Commissioner, wherein, in each thereof, she set 
forth in detail and under oath each ground upon which she 
claimed a refund together with facts sufficient to apprise the 
said Commissioner of the exact basis thereof, the receipt 
whereof was duly acknowledged on said date, and though 
more than six months have elapsed since the date of the 
filing of her said claims the said Commissioner of Internal 
Revenue has not rendered a decision thereon. 

(6) She was married in the District of Columbia in Jan¬ 
uary, 1916. In January 1930, after the birth of three chil¬ 
dren, her husband deserted her and his family. Thereafter, 
in said District, where they both were then domiciled, she 
and her husband entered into a separation agreement de¬ 
signed to provide for the maintenance and support of her¬ 
self and their children and to settle all financial matters be¬ 
tween them, a true copy whereof, bearing date of May 18, 
1931, is hereto annexed as Exhibit A and made part hereof. 
Under date of September 29,1933 said agreement was modi¬ 
fied and amended, as evidenced by a decree of the Circuit 
Court for Fauquier County, Virginia, a court of competent 
jurisdiction having jurisdiction over the parties to said 
agreement and the subject matter thereof, a true copy 
whereof is hereto annexed as Exhibit B and made part 
hereof. 

(7) Contemporaneously with the execution of said agree¬ 
ment in its original form, the said husband paid her the sum 
of $25,000.00 and pursuant to and as a part of said agree¬ 
ment he executed and delivered to her his five promissory 
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notes aggregating $125,000.00, true copies whereof are at¬ 
tached hereto as Exhibit C and made part hereof. 

(8) Said notes were each endorsed by the payee therein 
named (a straw party thereto) who wrote on the back 

3 of each thereof the words “Pay to the order of Ruth 
L. Buchanan without recourse to me, Xeenah Lamb,” 
and being so executed and endorsed the said notes were de¬ 
livered to the plaintiff by the maker thereof. Though pur¬ 
porting to be secured as indicated, the value of the lots de¬ 
scribed on each of said notes was wholly insufficient to 
afford security for the full payment thereof and that fact 
was well known to the parties to said agreement at the time 
of its execution. 

(9) In and by said agreement, as so modified and 
amended, the said husband agreed, inter alia; (1) that he 
would pay all bills for the proper clothing, education and 
maintenance of the children of the parties during their 
minority; (2) that he would pay interest on said notes 
monthly instead of quarterly; (3) that he would direct his 
trustees (under a spendthrift trust) to pay the interest on 
said notes until the entire principal thereof was paid; and 
(4) that he would pay her the sum of $375. each month dur¬ 
ing the minority of any of their children towards the estab¬ 
lishment of a home for herself and children. 

(10) Said agreement of May 18, 1931, as modified and 
amended as aforesaid, was the only agreement existing be¬ 
tween the parties thereto during the years 1940 and 1941, 
is the only agreement now existing between them, and is the 
agreement under which she received said sums of $7,500.00 
during each of said years 1940 and 1941, for which she was 
taxed as aforesaid. 

(11) She was unable to collect said notes when they 
matured and litigation to accomplish that object ensued in 
said Circuit Court, wherein both parties appeared in person 
and by counsel, which litigation resulted in two separate 
decrees dated respectively February 18, 1941 and Decem¬ 
ber 31, 1941, both final and now in full force and effect, 
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whereby the said Court interpreted the said agreement then 
and now existing between the parties and adjudged that she 
was entitled to specific performance of said agreement dated 
May 18, 1941, as modified and amended as aforesaid, but 
that she was not entitled to specific performance of the 
agreement in its original form, and ordered and decreed 
that the maker of said notes pay the interest thereafter ac¬ 
cruing thereon at the rate of six per centum per 
4 annum until paid. True copies of said decrees are 
hereto annexed as Exhibits D and E respectively and 
made part hereof. 

(12) In accordance with said agreement, and the said 
decrees interpreting it, the maker of said notes paid her 
the amount of $7,500.00 in monthly installments of $625.00 
during each of said rears 1940 and 1941 as aforesaid as 
interest on said notes, which payments continued until Au¬ 
gust 1, 1942, since which date he has paid no interest on 
said notes. Upon his refusal to pay said notes and the 
interest thereon, litigation ensued in this Court (which is 
still pending) wherein she sought to recover the amount of 
said notes, and in February 1945 she caused said deed of 
trust to be foreclosed bv the sale of the real estate upon 
which said notes were partially secured, which real estate 
was then owned by the maker of said notes, with the result 
that she realized approximately one-half of the amount of 
said notes, the balance thereof remaining unpaid and bear¬ 
ing interest at the rate of six per cent per annum until paid. 

(13) Said payments of $7,500.00 each so made to her as 
aforesaid during said years 1940 and 1941 are the bases of 
said assessments. They constituted alimony secured to her 
by said separation agreement and were allowances based 
upon that agreement. She is advised by counsel and there¬ 
fore avers that no part of said sums or either thereof, con¬ 
stitute or constituted taxable income to her. 

(14) She has at all times been the owner of the claims by 
this action presented and has made no assignment thereof, 
or of any part thereof, and no court, department, or office 
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of the Lnited States has taken any action thereof except as 
hereinabove stated. There are no just offsets or credits to 
be applied thereto and she is justly entitled to receive the 
amount claimed by her in this complaint. 

Wherefore, she demands judgment against the defen¬ 
dant, the United States of America in the sum of 

5 Nineteen Hundred Seventy-two and 29/lOOths Dol¬ 
lars ($1,972.29) with interest thereon from the 15th 

day of March, 1945, until paid, and costs. 

Wharton E. Lester 
Wharton E. Lester 

0. R. Folsom-Jones 
0. R. Folsom-Jones 
Attorneys for Plaintiff 
Southern Building 
Washington 5, D. C. 

District of Columbia, ss; 

I solemnly swear that I have read the foregoing com¬ 
plaint and verily believe the facts therein stated to be true. 

Ruth L. Buchanan 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1945. 

Gertrude Ellis 
Notary Public , D. C. 

• ••••••••• 

Filed Nov. 20, 1945. 

6 Exhibit A. 

Memorandum of Agreement, made and entered into this 
18th day of May, 1931, by and between John R. Buchanan, 
party hereto of the first part, and Ruth L. Buchanan, his 
wife, party hereto of the second part. 

Whereas, because of unhappy differences the said parties 
hereto have, for a long time prior to the execution of these 
presents, been living separate and apart, and 
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Whereas, the said party of the second part has been and 
is now living with the three children of the parties hereto 
at “Leny Manor”, the home formerly occupied by the par¬ 
ties hereto, near Warrenton, in the State of Virginia; and 

WTiereas, the parties hereto are desirous, so far as the 
same may be legally possible, to settle all financial matters 
between them, to provide for the support and maintenance 
of the party hereto of the second part, and the support, 
maintenance, education and welfare of their three children; 

Now, Therefore, it is mutually covenanted and agreed by 
and between the parties hereto as follows: 

• ••••••••• 

3. Said party hereto of the first part agrees to pay unto 
said party hereto of the second part the sum of Twenty- 
five Thousand Dollars ($25,000.) in cash, and to make, exe¬ 
cute and deliver to her his certain promissory note or notes 
bearing even date with these presents, for the aggregate 
sum of One Hundred Twenty-five Thousand Dollars 
($125,000.) payable on or before five years after date with 
interest at the rate of six per centum per annum, payable 
quarterly, said note or notes to be secured by first deed of 
trust on Lots numbered twenty-four (24) and twenty-five 
(25) in Square numbered two hundred seventeen (217), in 
the City of Washington, District of Columbia. The pay¬ 
ment of said cash and the delivery of said note or notes 
is hereby agreed to be accepted by said party hereto of the 
second part in full of all claims on her part of every kind 
and character, whether for support and maintenance or 
otherwise, against the said party hereto of the first part, 
and in full satisfaction of all right, title, interest, property 
or estate, whether by way of dower or otherwise, in and to 
the property, real, personal or mixed, of the said party 
hereto of the first part, and this agreement is intended to 
and shall operate as a full and complete release of all 
claims or demands on the part of the said party of the 
second part against the said party hereto of the first part, 
and of all right, title, interest, property or estate in 
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7 and to the property, real, personal, and mixed, other 
than the right which said party of the second part 

may have by virtue of the deed of trust hereinbefore re¬ 
ferred to, and the said note or notes of One Hundred 
Twenty-five Thousand Dollars ($125,000) secured thereby. 

4. Said party hereto of the second part hereby covenants 
and agrees that she will execute or join in the execution of 
such conveyance or conveyances as will operate to vest in 
the party hereto of the first part the absolute and fee simple 
title to the summer home now standing in their names, lo¬ 
cated in the province of Ontario, Canada, known as “Horse 
Island”. 

• ••«••••*• 

In Witness Whereof, the parties hereto have set their re¬ 
spective hands and seals, on this 18th day of May, 1931, 
executing this agreement in triplicate. 

(Signed) John R. Buchanan (Seal) 
(Signed) Ruth L. Buchanan (Seal) 

Signed, sealed and delivered 
in the presence of: 

Gertrude Ellis 
Jo Morgan 

• ••••••••• 

Filed Nov. 20, 1945. 

8 Exhibit B. 

Fauquier Circuit Court, September 29, 1933. 

John R. Buchanan, pltff. v. Ruth Lester Buchanan, Deft. 

Habeas Corpus 

This cause came on this day to be heard on the petition of 
John R. Buchanan, and the defendant’s response thereto, 
the evidence offered by the respective parties, including the 
contract of May 18th, 1931, between John R. Buchanan and 
Ruth L. Buchanan, touching the custody and maintenance 
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of their children and the property rights of the respondent 
in the estate of the petitioner, and the decree of the Sec¬ 
ond Judicial Court of the State of Nevada in and for the 
County of Washoe, entered July 27,1931, in a certain cause 
therein pending wherein a divorce a vinculo was awarded 
to the said John R. Buchanan on the ground of mental cru¬ 
elty, under conditions making such decree valid in the State 
of Nevada and entitled to recogition in this jurisdiction, 
which is hereby accorded it by the Court, copies of which 
contract and decree have been hied in the papers of this 
cause and are hereby referred to as parts hereof, on con¬ 
sideration whereof and by consent of parties the Court doth 
adjudge order and decree that the said contract be, and the 
same is, hereby amended in the following respects, to wit: 
Paragraph 1 is so amended that the said Ruth L. Buchanan 

#•••#•••*• 

and after November 1, 1933. Paragraph 3 of said agree¬ 
ment is so amended that the said John R. Buchanan agrees 
to pay interest on the promissory note or notes therein 
mentioned, monthly instead of quarterly, as therein pro¬ 
vided; and that the principal of said note shall be paid in 
cash at maturity, provided, that at maturity of said note 
or notes the same may, at the option of the said John R. 
Buchanan, expressed in writing at least 30 days before ma¬ 
turity, be extended for a further period of three years on 
the same security, provided the principal thereof is reduced 
to at least the sum of one hundred thousand dollars 
($100,000), and the directions to his trustees to pay the 
interest thereon is so amended as to require the monthly 
payment of interest thereon by them until the entire prin¬ 
cipal is paid. Paragraph 6 in said contract is annulled in 
its entirety, and 

contract is hereby ratified and confirmed and the said par¬ 
ties thereto are directed to perform the same. And by like 








consent of parties the Court doth adjudge order and de¬ 
cree that neither of said parents shall do or say anything 


• o * . m m m • • • • 

Filed Nov. 20, 1945. 

9 Exhibit C. 

Copy of Notes 

$25,000.00 Washington, D. C., May 18th, 1931 

On or before five years after date, for value received, I 
promise to pav to the order of Neenah Lamb the sum of 

TWENTY-FIVE THOUSAND DOLLARS, at. 

with interest at the rate of six per centum until paid; said 
interest payable quarterly 


No. 1 John R. Buchanan 

Due. Address. 


Note. Retain this Note after payment and produce it 
when a release is obtained. 

Secured by Deed of Trust 
on Lots 24-25 Square 217 

American Security 1 m 
and Trust Company J rus ees 


Note: The other four notes are identical with the one 
copied except the number given each note. 
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Filed Nov. 20,1945. 

10 Exhibit D. 

Virginia: In the Circuit Court for Fauquier County, 

February 18, 1941. 

Ruth Lester Buchanan, Pltff. v. John R. Buchanan, Deft. 

In Chancery. 

This cause came on the 25th day of September, 1940 and 
was further heard upon the papers formerly read, and the 
issues thereunder arising, and upon certain documentary 
evidence and evidence taken ore tenus in open court, and 
the exhibits therewith presented, all pursuant to orders pre¬ 
viously entered, and the Court sitting on the 25, 26 and 27 
days of September, 1940, for that purpose, and was there¬ 
upon adjourned for further hearing to October 23rd, 1940, 
on which day further evidence was heard, and on October 
24th was argued by counsel, and the Court having heard and 
considered all the evidence so presented by any party and 
received by the Court, a transcript whereof showing all such 
evidence and other incidents of the trial, including excep¬ 
tions taken by any party to the rulings of the Court, as 
well as the exhibits therein referred to and identified, are 
all filed with and made a part of the record, but the Court 
not being then advised of its opinion in the premises took 
time to consider the same, and being this 18th day of Febru¬ 
ary, 1941, fully advised in that regard On Consideration 
Whereof is of the opinion that the plaintiff, Ruth Lester 
Buchanan, is entitled to the specific performance of the con¬ 
tract between the said Ruth Lester Buchanan and John R. 
Buchanan dated May 18, 1931, as modified and amended 
by consent of the parties thereto on September 29, 1933, as 
evidenced by the consent decree of this Court entered Sep¬ 
tember 29, 1933, in the habeas corpus proceedings between 
said parties, but that she is not entitled to specific perform¬ 
ance of said contract of May 18, 1931, in its original form, 


and the Court doth so adjudge, order and decree. And the 
Court being further of the opinion that the Defendant has 

• ••**••••• 

the age of 21 years. And it appearing further to the Court 
that under the terms of Paragraph 3 of said agreement and 
decree as so modified, the said John R. Buchanan agreed 
to pay the interest accruing at the rate of six per cent per 
annum, payable quarterly, on the promissory notes of the 
said John R. Buchanan, held by the said Ruth Lester Bu¬ 
chanan therein mentioned, in the principal sum of 
$125,000.00 monthly instead of quarterly as in said notes 
provided, and that the principal of said notes which ma¬ 
tured on May 18, 1936, should be paid in cash at ma¬ 
ll turity, provided an extension of maturity of 
$100,000.00 of said principal was not procured on 
the terms therein stated, at the option of the said John R. 
Buchanan, which option was never exercised, and though 
the interest maturing on said notes has been paid up to 
February 1,1941, no part of said principal thereof has been 
paid, the Court doth further adjudge, order and decree, 
that the said John R. Buchanan do forthwith pay to the 
said Ruth Lester Buchanan or to John S. Barbour, her 
Attorney, the further sum of $125,000.00 with interest 
thereon at the rate of six per cent per annum, from Febru¬ 
ary 1, 1941, until paid, together with the costs of this suit 
to date. And the Court 
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Filed Nov. 20, 1945. 

Exhibit E. 

Virginia: In the Circuit Court for Fauquier County, 

December 3, 1941. 

Ruth Lester Buchanan, Pltjf., 
v. 

John R. Buchanan, Deft. 

In Chancery. 

This cause came on this day to be further heard upon 
the papers, formerly read, and upon the report of Com¬ 
missioner, Wallace N. Tiffany, filed in this cause on the 
14th day of October, 1941, to which report the plaintiff and 
Arthur L. Morse filed four exceptions, in the third of which 
John S. Barbour, as Counsel for the plaintiff, and her chil¬ 
dren united, and to which report the defendant has taken 
no exceptions, and was argued by counsel. On considera¬ 
tion whereof, the court doth adjudge, order and decree, 
that all of said exceptions taken by the plaintiff, Arthur L. 
Morse and John S. Barbour, be and the same are hereby 
sustained, except so much of the second exception as as¬ 
serts that the offset of $691.96, allowed the defendant 
against the plaintiff, should not have been allowed against 
any claim of the plaintiff, and which exception is to that 
extent overruled, and the report of said Commissioner is 
hereby amended to conform to these rulings, and as so re¬ 
formed the same is hereby confirmed. And it appearing 
further to the court that the plaintiff has removed himself 
beyond the limits of the state and not complied with any 
of the provisions of the decree entered in this cause on the 
18th day of February, 1941, beyond paying to the plaintiff 
the interest accrued on the judgment for $125,000.00, which 
interest has been paid as it accrued on the first day of 
March, and of each month thereafter up to and including 
the first day of December, 1941, the Court doth Adjudge, 
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Order and Decree that the defendant is entitled to a credit 
for these interest payments on said judgment for 
$125,000.00. And it further appearing 

Filed Feb. 1, 1946 

13 Answer. 

Defendant, by Edward M. Curran, United States At¬ 
torney, answers the complaint of plaintiff herein as fol¬ 
lows: 

1 . 

Admits the allegations of paragraph 1 thereof, except 
that defendant denies that the taxes therein referred to 
and/or interest thereon were illegally assessed against 
plaintiff. 

2 . 

Admits the allegations of paragraph 2 thereof. 

3. 

Answering the allegations of paragraph 3 thereof, de¬ 
fendant admits that during each of the years 1940 and 
1941 plaintiff received sums aggregating $7,500.00, and 
that said sums constituted the basis of deficiency assess¬ 
ments against plaintiff in the amounts set forth in said 
paragraph for the years 1940 and 1941; denies each and 
every of the allegations contained in said paragraph. 

4. 

Admits the allegations of paragraph 4 thereof, except 
that defendant denies that plaintiff was threatened with 
distraint in order to procure the payment of said taxes. 

5. 

Admits the allegations of paragraph 5 thereof. 
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6 . 

Answering the allegations of paragraph 6, 7, 8, 9, 10, 11, 
and 12 thereof, defendant alleges that it is without knowl¬ 
edge or information sufficient to form a belief as 

14 to the truth of the averments therein set forth. 

7. 

Denies each and every of the allegations of paragraph 13 
thereof. 

8 . 

Denies each and every of the allegations of paragraph 14 
thereof, except defendant admits that no action has been 
taken on the claims filed by plaintiff herein. 

Wherefore, defendant prays that plaintiff take nothing 
by the complaint herein and that the same be dismissed 
with costs assessed against plaintiff. 

Edward M. Curran, 

United States Attorney, 
Attorney for the United States. 

15 Filed Oct 21 1946 

Stipulation 

The plaintiff and the defendant, by their respective 
attorneys of record, hereby stipulate and agree that in 
addition to the facts alleged in the complaint that are 
admitted in the answer filed herein, the following facts 
shall be admitted in evidence as true without further proof, 
it being understood and agreed that this stipulation shall 
be without prejudice to the right of either the plaintiff or 
the defendant to introduce other evidence not inconsistent 
with the facts herein stipulated to be true, and it being 
further understood and agreed that this stipulation shall 
be without prejudice to the right of either the plaintiff or 
the defendant to object to the admission in evidence, upon 
the grounds of irrelevancy or immateriality, of any of the 
facts herein stipulated to be true. 
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1. The plaintiff, a citizen of the United States and a resi¬ 
dent of the District of Columbia, sues to recover the sum 
of $1,972.29, with interest thereon, assessed and paid as 
deficiency income taxes and interest thereon for the years 
1940 and 1941. 

2. The plaintiff and John R. Buchanan were married in 
January, 1916. On May 18, 1931, they had three children, 
a daughter and two sons, who were 14, 12 and 8 years old, 
respectively. 

3. On May IS, 1931, the plaintiff and her husband entered 
into a separation agreement, copy of which is attached 

hereto and marked “Exhibit A”. 

16 4. At the time of the execution of the aforesaid 

separation agreement, on May 18, 1931, the plain¬ 
tiff’s husband, pursuant to the said agreement, paid to the 
plaintiff the sum of $25,000 and also executed and delivered 
to her his five promissory notes aggregating $125,000, 
copies of which notes are attached hereto and marked 
“Exhibit B’\ Each of the said notes was made payable 
to one Xeenah Laub (a straw party thereto), who endorsed 
each note, on the back thereof, “Pay to the order of Ruth 
L. Buchanan without recourse to me, Xeenah Laub’’, all 
of said notes being delivered to the plaintiff by her hus¬ 
band. A first deed of trust on Lots 24 and 25 in Square 217 
in the City of Washington, District of Columbia, knowii 
as 1012 and 1014 14th Street, Northwest, was given as 
security for the payment of the said notes. In May, 1931, 
at the time the said deed of trust was given, the said 
property was assessed for real estate tax by the Assessor 
of Taxes of the District of Columbia as follows: 


Lot 24 in Square 217: 

Assessed value of land $ 69,552 

Assessed value of improvements 12,900 

Lot 25 in Square 217: 

Assessed value of land 82,800 

Assessed value of improvements 11,900 


Total Assessed Value 


$177,152 
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5. On July 27, 1931, in a proceeding brought by her hus¬ 
band against the plaintiff for divorce in the Second 
Judicial Court of the State of Nevada in and for the 
County of Washoe, that court entered a decree awarding 
the plaintiff’s husband, John R. Buchanan, an absolute 
divorce. A copy of the decree is attached hereto and 
marked “Exhibit C”. 

6. On September 29, 1933, in a habeas corpus proceeding 
brought by John R. Buchanan against Ruth Lester 
Buchanan (the present plaintiff) in the Circuit Court of 
Fauquier County, Virginia, that court entered a decree, 
copy of which is attached hereto and marked “Exhibit 
D’\ The contract of May 18, 1931, incorporated by ref¬ 
erence in the said decree is the separation agree- 

17 ment, dated May 18, 1931, copy of which is attached 
hereto as “Exhibit A”, and hereinbefore mentioned 
in paragraph 3 hereof. The decree of the Second Judicial 
Court of the State of Nevada in and for the County of 
Washoe, entered July 27, 1931, copy of which is attached 
hereto as “Exhibit C” and mentioned in paragraph 5 
hereof, is the decree incorporated by reference in the said 
decree of the Circuit Court of Fauquier County, Virginia, 
of September 29, 1933. 

7. On February 18, 1941, in a proceeding in chancery in 
the Circuit Court for Fauquier County, Virginia, that 
court entered a decree, copy of which is attached hereto 
and marked “Exhibit E”. 

8. On December 3, 1941, in a proceeding in chancery in 
the Circuit Court for Fauquier County, Virginia, that 
court entered a decree, copy of which is attached hereto 
and marked “Exhibit F”. 

9. The promissory notes, aggregating $125,000, herein¬ 
before referred to in paragraph 4, not having been paid, 
there was paid to the plaintiff herein, in each of the years 
1940 and 1941, the sum of $7,500, the amount of interest 
due on said notes for each of said years. 
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10. In the year 1940 the net income from the property 
which was subject to the deed of trust referred to in par¬ 
agraph 4 hereof was $6,106.69, and in the year 1941 the net 
income therefrom was $6,300. In the years 1940 and 1941, 
the said property was assessed for real estate tax by the 
Assessor of Taxes of the District of Columbia as follows: 

Lot 24 in Square 217: 

Assessed value of land 
(original building razed in 
February, 1940) 

Lot 25 in Square 217: 

Assessed value of land 
Assessed value of improvements 
(original building razed in 
February, 1940) 


Total Assessed Value $95,254 

18 11. In each of the years 1940 and 1941, John R. 

Buchanan had income in excess of $50,000. 

12. The Plaintiff filed an income tax return for each 
of the vears 1940 and 1941, and did not include in in- 
come reported in the returns the $7,500, hereinbefore re¬ 
ferred to in paragraph 9 hereof, received by her in each 
of those years. 

13. The deed of trust hereinbefore mentioned, in para¬ 
graph 4, was foreclosed in 1945, the net proceeds of the sale 
of the property, amounting to $75,498.87, being credited 
on the notes hereinbefore mentioned in said paragraph 4 
on March 8, 1945. At the time the said deed of trust was 
given, in May, 1931, and until the time of its foreclosure, 
in 1945, the said John R. Buchanan was the owner, subject 
to said deed of trust, of the real estate that was subject to 
the said deed of trust and was in possession thereof and 
collected the rents and profits therefrom. 


$42,062 


52,992 

200 
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14. The Commissioner of Internal Revenue ruled that 
the sums of $7,500 received by the plaintiff from John R. 
Buchanan in each of the years 1940 and 1941, hereinbefore 
mentioned in paragraphs 9 and 12 hereof, were taxable 
income of the plaintiff. Accordingly, the Commissioner 
determined and, in March, 1945, assessed the plaintiff addi¬ 
tional or deficiency income taxes and interest thereon for 
each of said years. The deficiency assessment of tax for 
the year 1940 was $453.75, and the interest assessed thereon 
was $108.20. The deficiency assessment of tax for the year 
1941 was $1,196.77, and the interest assessed thereon was 
$213.57. The total of the deficiency assessments for both 
of said years, including the interest assessed thereon, is 
$1,972.29. This amount was paid to the Collector of Inter¬ 
nal Revenue on March 15, 1945. 

15. The claims for refund filed by the plaintiff not hav¬ 
ing been acted upon by the Commissioner of Internal 

19 Revenue, the present action, upon the same ground 
stated in the claims, was instituted on or about No¬ 
vember 17, 1945. 

16. John R. Buchanan filed income tax returns for the 
years 1940 and 1941 with the Collector of Internal Revenue 
in Florida. 

Wharton E. Lester, 
Attorney for the Plaintiff. 

Edward M. Curran, 
United States Attorney, 
Attorney for the United States. 

Filed Oct. 21, 1946. 

20 Exhibit A. 

Memorandum of Agreement, made and entered into this 
18th day of May, 1931, by and between John R. Buchanan, 
party hereto of the first part, and Ruth L. Buchanan, his 
wife, party hereto of the second part. 
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Whereas, because of unhappy differences the said par¬ 
ties hereto have, for a long time prior to the execution of 
these presents, been living separate and apart, and 

'Whereas, the said party of the second part has been and 
is now living with the three children of the parties hereto 
at “Leny Manor’’, the home formerly occupied by the par¬ 
ties hereto, near Warrenton, in the State of Virginia; and 

Whereas, the parties hereto are desirous, so far as the 
same may be legally possible, to settle all financial matters 
between them, to provide for the support and maintenance 
of the party hereto of the second part, and the support, 
maintenance, education and welfare of their three children; 

Now, Therefore, it is mutually covenanted and agreed by 
and between the parties hereto as follows: 

1. Subject to the terms and conditions hereinafter set 
forth, the said party hereto of the second part is hereby 
granted the right for a period of five years from and after 
the execution of these presents to occupy said home, to¬ 
gether with said children, and to have the use of the said 
house, servants’ cottage, gardens, paddocks and stables for 
housing and caring for the riding horses and ponies be¬ 
longing to said party of the second part and said children 
and kept by said party of the second part thereon. Said 
party hereto of the first part shall have the use of the farm 
stables or barns for housing and caring for the horses be¬ 
longing to him and used in connection with the operation 
of the farm forming a part of said Manor, or otherwise, 
and shall have full and complete charge of the operation of 
said farm and the labor employed in connection therewith. 
He shall pay the wages of all employees used in the opera¬ 
tion of said farm, and the feed for all horses kept or used 
in the operation of said farm. Said party hereto of the 
first part agrees to make all necessary repairs to said home 
at his own cost and expense, and to pay the taxes upon said 
property. 

2. Said party of the first part hereby agrees that so long 
as said children during their minority shall make their 
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home with the said party of the second part, to pay to said 
party of the second part in monthly installments, the sum 
of One Thousand Five Hundred Dollars ($1,500.00) on the 
first day of each and every month, commencing for the first 
payment on June 1st, 1931, and that during said period of 
five years as aforesaid the same shall be used by her, in 
her discretion, in the maintenance of said home, including 
the purchase of all supplies and foodstuffs necessary there¬ 
for, the payment of all help or servants employed in the 
conduct thereof, including a gardener or gardeners and 
stable boy, and also for the purpose of necessary clothing 
for said children and the payment of ordinary medical and 
dental bills incurred in their behalf, and for all feed for the 
horses and ponies belonging to her and said children. After 
the expiration of said period of five years, the said sum 
shall be applied by said party of the second part to the sup¬ 
port and maintenance of said children should they make 
their home with her. Said party hereto of the first part 
agrees to pay all bills for board and tuition in connection 
with the education of said children while they are at board¬ 
ing school or college, and to pay all extraordinary medical 
or dental bills incurred in behalf of said children. In the 
event that either or any of said children shall cease to re¬ 
side and make their home with said party hereto of the 
second part, then the amount payable under this paragraph 
numbered two of this agreement shall be proportionately 
reduced; but this proportionate reduction shall not apply 
when any of the children are at boarding school or college 
or temporarily absent therefrom. And in the event of the 
death of the party hereto of the first part all payments pro¬ 
vided for in this paragraph numbered two of this agreement 
shall cease and determine. 

21 3. Said party hereto of the first part agrees to 

pay unto said party hereto of the second part the 
sum of Twenty-five Thousand Dollars ($25,000.) in cash, 
and to make, execute and deliver to her his certain promis¬ 
sory note or notes bearing even date with these presents, 
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for the aggregate sum of One Hundred Twenty-five Thou¬ 
sand Dollars ($125,000.) payable on or before five years 
after date with interest at the rate of six per centum per 
annum, payable quarterly, said note or notes to be secured 
by first deed of trust on Lots numbered twenty-four (24) 
and twenty-five (25) in Square numbered two hundred 
seventeen (217), in the City of Washington, District of 
Columbia. The payment of said cash and the delivery of 
said note or notes is hereby agreed to be accepted by said 
party hereto of the second part in full of all claims on her 
part of every kind and character, whether for support and 
maintenance or otherwise, against the said party hereto of 
the first part, and in full satisfaction of all right, title, inter¬ 
est, property or estate, whether by way of dower or other¬ 
wise, in and to the property, real, personal or mixed, of 
the said party hereto of the first part, and this agreement is 
intended to and shall operate as a full and complete release 
of all claims or demands on the part of the said party of the 
second part against the said party hereto of the first part, 
and of all right, title, interest, property or estate in and to 
the property, real, personal, and mixed, other than the right 
which said party of the second part may have by virtue of 
the deed of trust hereinbefore referred to, and the said 
note or notes of One Hundred Twenty-five Thousand Dol¬ 
lars ($125,000) secured thereby. 

4. Said party hereto of the second part hereby covenants 
and agrees that she will execute or join in the execution of 
such conveyance or conveyances as will operate to vest in 
the party hereto of the first part the absolute and fee simple 
title to the summer home now standing in their names, 
located in the province of Ontario, Canada, known as 
“Horse Island”. 

5. Said party hereto of the first part hereby agrees to 
assume and pay, within thirty days after the execution and 
delivery hereof, the indebtednesses incurred by said party 
hereto of the second part with various merchants, trades- 
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people, and others, to the extent of, but not in excess of, 
the sum of Ten Thousand Four Hundred Fifty-eight Dol¬ 
lars and Twenty-nine cents ($10,45S.29). The bills and 
accounts showing such indebtedness shall be turned over by 
said party of the second part to said party of the first part. 

6. During said period of five years aforementioned, said 
party hereto of the first part shall have the right to occupy 
said home for a period of one week in each month, to wit, 
from the 15th day of each month to and including the 21st 
day thereof, during which times said party hereto of the 
second part shall absent herself from said home; and dur¬ 
ing the vacations (Summer and Christmas) of said children 
from school or college the said party of the first part shall 
have the right to occupy said home with said children for 
at least six weeks of the time of said Summer vacation pe¬ 
riod, and one-half of the Christmas vacation period in addi¬ 
tion to the week above provided for (such times when the 
party of the first part shall occupy said home during said 
period to be mutually agreed upon by the parties hereto), 
during which times said party hereto of the second part 
shall absent herself from said home; provided, however, 
should the party of the first part not desire to occupy said 
home at any of the times above mentioned, he shall give 
to the party of the second part reasonable notice to that 
effect. 

7. It is further understood and agreed by and between 
the parties hereto that the party of the second part, when 
absent from the said home, shall have the right to take with 
her for her use if she should so desire, the Cadillac Sedan 
automobile now at said home and principally used by her 
and the chauffeur for its operation. 

8. It is further mutually agreed that commencing in the 
Fall of this year, 1931, the daughter and elder son of the 
parties hereto shall be placed in boarding school, the school 
or schools to be such as shall be mutually agreed upon by 
the parties hereto. In the event said parties are unable 
to agree upon such school or schools then and in that event 
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the school or schools shall be selected by some person to 
be agreed upon by the parties hereto. 

22 9. Said party hereto of the second part does here¬ 

by covenant and agree that from and after the execu¬ 
tion of this agreement she will not incur any indebtedness 
of any kind, sort or description, in the name of or for the 
account of said party hereto of the first part, and will incur 
no indebtedness of any kind, sort, or description for which 
said party hereto of the first part may or can be held legally 
liable or responsible. 

10. It is further understood and agreed that said party 
hereto of the first part is free to make sale of said home 
through the trustees of the will of his late father, under and 
by virtue of the provisions of which will said party of the 
first part has the right to occupy said home. And in the 
event said home shall be sold during said period of five 
years said party hereto of the first part covenants and 
agrees that he will immediately provide in lieu thereof a 
suitable home in the District of Columbia, Maryland or Vir¬ 
ginia, for the use and occupancy of the parties hereto for 
the remainder of said period of five years in accordance 
with the terms and provisions of this agreement. 

In Witness Whereof, the parties hereto have set their 
respective hands and seals, on this 18th day of May, 1931, 
executing this agreement in triplicate. 

(Signed) John R. Buchanan (Seal) 
(Signed) Ruth L. Buchanan (Seal) 

Signed, sealed and delivered 
in the presence of: 

Gertrude Ellis 
Jo Morgan 

• •••••••«« 
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Filed Oct. 21, 1946. 

23 Exhibit B. 

Copy of Notes. 

$25,000.00 Washington, D. C., May 18th, 1931 

On or before five years after date, for value received, I 
promise to pay to the order of Xeenah Laub the sum of 

Twenty Five Thousand Dollars, at . with interest 

at the rate of six per centum per annum until paid; said 
interest payable quarterly 


No. 1 John R. Buchanan 

Due. Address. 


Note. Retain this 
Note after pay¬ 
ment and produce 
it when a release 
is obtained. 

Secured by Deed of Trust 
on Lots 24-25 Square 217 

American Security ) 

and Trust Company j lustees 

Note : 

The other four notes are identical with the one copied 
except as to the number of each note. 
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Filed Oct. 21, 1946. 

24 Exhibit C. 

In the Second Judicial District Court of the State of Nevada 
In and for the County of Washoe 

No. 36188 Dept. No. 2 
John R. Buchanan, Plaintiff, 
vs. 

Ruth L. Buchanan, Defendant. 

Filed 1931 Jul-27-PM 3:18 

E. H. Beemer, Clerk. 

FINDINGS AND DECREE. 

This cause came on regularly for trial this day, before 
the court, without a jury, a jury having been waived by the 
attorneys for both the above named parties. Witnesses 
were sworn and testimony, free from all legal objections, 
was introduced and at the close thereof, the matter was 
submitted to the court for its decision, and upon said tes¬ 
timony and evidence introduced and upon the records, files 
and pleadings in said cause, the court decides and finds as 
follows: 

(1) That this action was commenced by the plaintiff fil¬ 
ing herein his duly verified complaint and that thereafter 
the defendant filed herein her answer, after which the case 
was set down for trial at this hour. 

(2) That the plaintiff at the time of the trial was and 
for more than six weeks preceding the filing of his action 
he had been, a resident of the County of Washoe, State of 
Nevada, and still is such a resident; that during all of the 
time aforesaid he has been physically, personally and cor¬ 
poreally present within the said County of Washoe and 
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State of Nevada, actually domiciled and residing at the 
Citv of Reno therein. 

(3) The plaintiff and defendant intermarried on the 15th 
day of January, 1916, at the City of Washington, 

25 District of Columbia, and ever since that time they 
had been and at the time of the trial were husband 
and wife. 

(4) That three children have been born as issue of said 
marriage, to-wit: Helen Warren Buchanan, of the age of 
14 years; James Anderson Buchanan IV, of the age of 12 
years, and John R. Buchanan, Jr., of the age of 8 years. The 
said children are at the present time living with the defend¬ 
ant at “Leny Manor”, near Warrenton, in the State of 
Virginia. 

(5) That heretofore and on the 18th day of May, 1931, 
plaintiff and defendant, by written memorandum of agree¬ 
ment, amicably settled and adjusted their respective prop¬ 
erty rights and made provision for the future support and 
maintenance of the defendant and of the three children, the 
issue of said marriage, and further in said memorandum 
said plaintiff and defendant agreed as between themselves 
with respect to the custody of said minor children. The 
court finds that the said agreement is fair, just and equi¬ 
table in all respects; that it was reached and signed by each 
of the parties thereto with full knowledge of all of the facts 
and upon and after the advice of independent counsel; that 
the said agreement was not made for the purpose of expedit¬ 
ing or facilitating a divorce, but for the sole and only pur¬ 
pose of settling their respective property rights, making 
provision for the future support and maintenance of the 
defendant, and of said minor children, and agreeing as be¬ 
tween said parties with respect to the custody of the said 
minor children. That a full, true and correct copy of said 
agreement, marked Exhibit “A”, was sealed and filed simul¬ 
taneously with the filing of the complaint and among the 
records and files in this case, and that after inspection 
thereof and hearing evidence thereon, the court finds that 
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in the estate of the petitioner, and the decree of the Second 
Judicial Court of the State of Nevada in and for the County 
of Washoe, entered July 27, 1931, in a certain cause therein 
pending wherein a divorce a vinculo was awarded to the 
said John JR. Buchanan on the ground of mental cruelty, 
under conditions making such decree valid in the State 
of Nevada and entitled to recognition in this jurisdiction, 
which is hereby accorded it by the Court, copies of which 
contract and decree have been filed in the papers of this 
cause and are hereby referred to as parts hereof, on con¬ 
sideration whereof and by consent of parties the Court doth 
adjudge order and decree that the said contract be, and 
the same is, hereby amended in the following respects, to 
wit: Paragraph 1 is so amended that the said Ruth L. Bu¬ 
chanan agrees to surrender to the said John R. Buchanan 
the right to the occupancy of the Leny Manor House in 
Fauquier County, together with its curtilage, including the 
servants’ cottage, gardens, paddocks and stables, from and 
after the 1st day of January 1934. Paragraph 2 is so 
amended that the said John R. Buchanan is released from 
the payments of $1500 per month therein provided for, ac¬ 
cruing on and after November 1, 1933, and in lieu thereof 
he assumes the sole responsibility and liability for the pay¬ 
ment of, and agrees to pay promptly as they mature, all 
bills incurred or to be incurred for the proper clothing, 
support, maintenance and education of the infant children 
of the parties hereto in accordance with their station in 
life, including their traveling expenses to and from schools 
and colleges and to and from their parents, as hereinafter 
provided, from November 1, 1933, and hereby releases the 
said Ruth Lester Buchanan from all liability accruing upon 
her under the provisions of said paragraph 2, on and after 
November 1, 1933. Paragraph 3 of said agreement is so 
amended that the said John R. Buchanan agrees to pay 
interest on the promissory note or notes therein mentioned, 
monthly instead of quarterly, as therein provided; and that 
the principal of said note shall be paid in cash at maturity, 
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provided, that at maturity of said note or notes the same 
may, at the option of the said John R. Buchanan, expressed 
in writing at least 30 days before maturity, be extended 
for a further period of three years on the same security, 
provided the principal thereof is reduced to at least the 
sum of one hundred thousand dollars ($100,000), and the 
directions to his trustees to pay the interest thereon is so 
amended as to require the monthly payment of interest 
thereon by them until the entire principal is paid. Para¬ 
graph 6 in said contract is annulled in its entirety, and in 
lieu thereof the parties thereto mutually agree that during 
the infancy of said children, respectively, and during all 
vacations, including summer, Christmas, Easter and others, 
of said children from school or from college, that they shall 
each have the custody and control of said children for one- 
half of the various holidays and vacations, alternating as 
to which parent shall have the said children for the first 
half of each vacation. Section 8 is annulled and in lieu 
thereof it is mutually agreed by the parties thereto that 
commencing in the fall of 1933 the daughter, Helen Warren 
Buchanan, shall be placed in the School she is now at¬ 
tending, and continue therein until she is prepared for col¬ 
lege, and thereafter shall be placed in such colleges as she 
shall select, and that the two sons, James Anderson Bu¬ 
chanan and John R. Buchanan, Jr., shall be placed in the 
schools they now attend, or such other school as the parents 
may agree on, until they are ready for college respectively, 
after which they shall be placed at such colleges as they, 
the said sons, may respectively desire after consulting with 
their respective parents in respect thereto; and by like con¬ 
sent, the following stipulations are added to the contract 
so amended; That beginning November 1, 1933, 
29 and during the infancy of any of said children the 
said John R. Buchanan will pay to the said Ruth L. 
Buchanan three hundred and seventy five ($375) dollars 
per month on the first day of each month, towards the estab¬ 
lishment of a home suitable for herself and children, other 
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than the said Leny Manor, and agrees to assume and pay 
to Julius Garfinckel a current open account due him by the 
said Ruth L. Buchanan amounting to twenty nine hundred 
and sixty eight and 15/100 dollars ($2968.15) and to save 
her harmless therefrom; and as amended said contract is 
hereby ratified and confirmed and the said parties thereto 
are directed to perform the same. And by like consent of 
parties the Court doth adjudge order and decree that 
neither of said parents shall do or say anything or permit 
anything to be done or said with their knowledge or ap¬ 
proval respectively tending to prejudice either of said chil¬ 
dren against the other parent or to alienate the affections 
of either from his or her other parent, and that the said 
John R. Buchanan is directed to pay to John S. Barbour, 
attorney for said Ruth L. Buchanan, the sum of twenty five 
hundred dollars ($2500) for the services of R. Walton Moore 
and himself as her attorneys in this cause, as well as the 
costs of this cause, which is directed to be placed on the Stet 
Docket. 

Filed Oct. 21, 1946. 

30 Exhibit E. 

Virginia: In the Circuit Court for Fauquier County, 

February 18, 1941 

Ruth Lester Buchanan, Pltff., 

v. 

John R. Buchanan, Deft. 

In Chancery. 

This cause came on the 25tli day of September, 1940 and 
was further heard upon the papers formerly read, and the 
issues thereunder arising, and upon certain documentary 
evidence taken ore tenus in open court, and the exhibits 
therewith presented, all pursuant to orders previously en- 
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tered, and the Court sitting on the 25, 26 and 27 days of 
September, 1940, for that purpose, and was thereupon ad* 
journed for further hearing to October 23rd, 1940, on which 
day further evidence was heard, and on October 24th was 
argued by counsel, and the Court having heard and con¬ 
sidered all the evidence so presented by any party and re¬ 
ceived by the Court, a transcript whereof showing all such 
evidence and other incidents of the trial, including excep¬ 
tions taken by any party to the rulings of the Court, as 
well as the exhibits therein referred to and identified, are 
all filed with and made a part of the record, but the Court 
not being then advised of its opinion in the premises took 
time to consider the same, and being this 18th day of Febru¬ 
ary, 1941, fully advised in that regard On Consideration 
Whereof is of the opinion that the plaintiff, Ruth Lester 
Buchanan, is entitled to the specific performance of the 
contract between the said Ruth Lester Buchanan and John 
R. Buchanan dated May IS, 1931, as modified and amended 
by consent of the parties thereto on September 29, 1933, as 
evidenced by the consent decree of this Court entered Sep¬ 
tember 29, 1933, in the habeas corpus proceedings between 
said parties, but that she is not entitled to specific perform¬ 
ance of said contract of May 18, 1931, in its original form, 
and the Court doth so adjudge, order and decree. And the 
Court being further of the opinion that the Defendant has 
failed to perform that part of said contract as so modified 
which required him, beginning November 1, 1933, and dur¬ 
ing the infancy of any of the children of said John R. Bu¬ 
chanan and Ruth Lester Buchanan, therein mentioned, to 
pay to the said Ruth Lester Buchanan $375 per month on 
the first day of each month, toward the establishment of a 
home suitable for herself and children, and that he has 
failed and refused to pay the said several instalments of 
$375 which accrued on April 1, 1937, and on the first day of 
each month thereafter to and including February 1, 1941, 
and is in arrears on said instalments in the aggregate 
amount of $17,625, with interest on each instalment from 
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tlie maturity thereof until payment, the Court doth so ad¬ 
judge, order and decree, but it appearing that the defend¬ 
ant, John R. Buchanan has paid to the plaintiff in instal¬ 
ments $375 per month each, beginning July 1, 1935, to and 
including March 1, 1937, aggregating $7,875.00 under that 
provision of the order of June 24, 1935, in the Habeas 
Corpus proceeding, directing such sums to be paid to her 
and to be applied by her at her discretion in providing 
proper tuition, etc. for her said children, and that said de¬ 
fendant claims he is entitled to have such sums applied as 
off-sets to said sum of $17,624.00 aforesaid, the Court with¬ 
out at this time passing on said contention and reserving it 
for further consideration on the incoming of the Commis¬ 
sioner’s Report hereinafter mentioned, doth adjudge, order 
and decree that the defendant, John R. Buchanan do forth¬ 
with pay to said Ruth Lester Buchanan, or to John S. Bar¬ 
bour, her Attorney, the sum of $9750.00 representing the 
difference between said sum of $17,625.00 and said claimed 
off-sets, with interest on $375.00 a part thereof from April 
1, 1937, until paid, and with like interest on each ensuing 
instalment, in the principal sum of $375.00 from the first 
dav of each month in which the same accrued, and that 
hereafter he pay her a like sum of $375.00 on the first day 
of March, 1941, and on the first day of each and every month 
thereafter until their youngest son, John R. Buchanan, Jr. 
attains the age of 21 years. And it appearing further to the 
Court that under the terms of Paragraph 3 of said agree¬ 
ment and decree as so modified, the said John R. Buchanan 
agreed to pay the interest accruing at the rate of six per 
cent per annum, payable quarterly, on the promissory 
31 notes of the said John R. Buchanan, held by the said 
Ruth Lester Buchanan therein mentioned, in the 
principal sum of $125,000.00 monthly instead of quarterly as 
in said notes provided, and that the principal of said notes 
which matured on May 18, 1936, should be paid in cash at 
maturity, provided an extension of maturity of $100,000.00 
of said principal was not procured on the terms therein 
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stated, at the option of the said John R. Buchanan, which 
option was never exercised, and though the interest matur¬ 
ing on said notes has been paid up to February 1, 1941, no 
part of said principal thereof has been paid, the Court doth 
further adjudge, order and decree, that the said John R. 
Buchanan do forthwith pay to the said Ruth Lester Bu¬ 
chanan or to John S. Barbour, her Attorney, the further 
sum of $125,000.00 with interest thereon at the rate of six 
per cent per annum, from February 1, 1941, until paid, to¬ 
gether with the costs of this suit to-date. And the Court 
being further of the opinion that the said John R. Buchanan 
has failed to perform the provisions of paragraph 2 of said 
contract, as so modified and amended, which require him to 
pay promptly as they mature all bills incurred or to be in¬ 
curred for the proper clothing, support, maintenance and 
education of the infant children of the parties in accordance 
with their station in life, including their traveling expenses 
to and from schools and colleges and to and from their par¬ 
ents, from November 1, 1933, as therein provided, and that 
the defendant is accordingly responsible for all outstanding 
bills properly incurred within the meaning of the language 
of said paragraph 2 of said amended contract since No¬ 
vember 1, 1933, and the Court doth so adjudge, order and 
decree. And the Court being satisfied from the evidence 
that there have been defaults in these respects by said John 
R. Buchanan, and that some of such bills have been paid by 
the said Ruth Lester Buchanan, for which she is entitled to 
reimbursement, but not being sufficiently advised as to the 
exact amount of such unpaid bills, outstanding, nor to whom 
they are due, doth adjudge, order and decree that this cause 
be referred to W. N. Tiffany, who is hereby appointed a 
Special Commissioner for such purpose, with directions to 
inquire into and report to the Court the amount of all 
such bills outstanding, and by whom they were originally 
incurred, and to whom they shall be paid, and what disposi¬ 
tion has been made by the said Ruth Lester Buchanan of 
said sums of $375.00 per month, aggregating $7875.00 afore- 
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said, paid her under the decree of June 24, 1935, aforesaid, 
and what, if anv off-set the said John R. Buchanan is en- 
titled to in that respect, and also what if any amount should 
be decreed to be paid to Ruth Lester Buchanan, or to her 
Attorneys, by said John R. Buchanan for their services to 
her or to the infant children of said John R. Buchanan, in 
this cause, and what is due to said Attorneys or any of 
them under the terms of said consent order of 1933, or 
otherwise but before proceeding to state said account, he 
shall give to the parties to this proceeding and the interven¬ 
ing petitions or their attorneys of record, at least ten days 
notice of the time and place where he will commence to re¬ 
ceive evidence touching said matters, with power to adjourn 
such hearing from day to day or time to time as the exigen¬ 
cies of the case may require. And the Court doth further 
adjudge, order and decree that John R. Buchanan, shall in 
the future pay promptly, as they mature, all bills hereafter 
properly incurred or to be incurred for the proper support, 
maintenance and education of the infant son, John R. Bu¬ 
chanan, Jr., including his traveling expenses to and from 
schools and colleges and to and from his parents during 
his infancy. The plaintiff in her own right and as next 
friend of her infant son, John R. Buchanan, Jr., excepts to 
.so much of the foregoing decree as denied a recission and 
cancellation of the modifying agreement, evidenced by the 
consent order of September 29, 1937, in the bill and pro¬ 
ceedings mentioned, and to so much of the foregoing order 
as withholds from present payment the sums aggregating 
$7,875.00, representing the aggregate of monthly install¬ 
ments paid by John R. Buchanan under the order of June 
24, 1935, aforesaid for the tuition, maintenance, etc., of his 
two sons, James Buchanan and John R. Buchanan, Jr. The 
defendant excepts to the foregoing action of the Court (1) 
in adjudging and decreeing that he is liable to the plain¬ 
tiff, or to anyone else under said contract of May 18, 1931, 
as amended on September 29, 1933, in any amount; (2) in 
directing him to pay the sum of money hereinafter set forth 
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to the plaintiff; and (3) in directing him to pay certain bills 
to the Plaintiff and to other persons under said amended 
contract, (4) in directing the specific performance by him 
in the future of said amended contract, (5) in referring 
this cause to a Commissioner as above set forth, (6) 
3'2 in failing to decree that he has been relieved of all 
liability of every kind and character to the plaintiff 
and to, or for his said sons by virtue of the substantial pay¬ 
ments which he has heretofore made to and for all of them, 
and particularly by virtue of the failure of consideration 
which supported the promises which he made to said 
amended contract, (7) in failing to decree that the Plaintiff 
is not entitled to specific performance of either the original 
or said amended contract because of the failure of consider¬ 
ation brought about by her own wilful conduct and further 

because there is no mutualitv of remedv under which he 

* * 

may be entitled to have specific performance by the Plain¬ 
tiff of her promises and obligations under said contract, (8) 
in failing to enter judgment in his favor against the Plain¬ 
tiff for all the sums claimed by him in his cross-complaint 
filed in this cause, (9) in failing to find and adjudge that, 
by virtue of the wilful desertion and abandonment of him 
by his said two sons in September, 1934, and of this action 
and of Plaintiff’s action at all times since, he has been 
wholly deprived of the custody, control and companionship 
and services of said sons, contrary to law and contrary to 
said contract, and that by virtue thereof he has at all times 
since September, 1934, been relieved and discharged of any 
and all duty of obligation, whether by law or contract, to 
support and maintain said sons, (10) in failing to sustain 
the special plea filed herein by the Defendant, and (11) in 
failing to accord to the Defendant all of the relief prayed 
for by him in his said cross-complaint; all of said action 
by the Court being contrary to the law and the evidence. 
And the defendant having signified his intention of apply¬ 
ing to the Supreme Court of Appeals for an appeal and 
Supersedeas, it is ordered that execution of this decree bo 
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paid bills for the proper clothing of her infant sons, aggre¬ 
gating $577.19; that subsequent thereto and to March 1st, 
1937, the defendant paid to the plaintiff the sum of $7,875.00 
in 21 monthly installments of $375.00 each, for the purpose 
of clothing, maintenance and education of her said two 
sons, of which she expended for such purposes but the sum 
of $7,183.04, entitling him to a credit of $691.96 against the 
expenditures next hereinafter stated, and that during the 
period from March 1st, 1937 to September 5th, 1941, in¬ 
clusive, she expended from her own funds further sums 
aggregating $8,058.35 necessary for the proper mainte¬ 
nance, education and support of said sons for which the 
defendant is liable to her under the terms of the consent 
order of September, 1933, which, together with said sum of 
$577.19, first above mentioned, makes an aggregate of 
$8,635.54, the court does further, adjudge, order and 
34 decree that the said defendant, John R. Buchanan 
pay to the said Ruth Lester Buchanan, the further 
sum of $8,635.54 less the credit aforesaid of $691.96, which 
the court ascertains to be the sum of $7,943.58 with interest 
from September 5th, 1941, until paid. And it further 
appearing to the court from said report as amended, and 
from the evidence in the cause that there is a balance still 
due John S. Barbour, the plaintiff’s counsel, of $590.29 on 
account of attorney’s fees, agreed to be paid to complain¬ 
ant’s counsel under the consent order of September 29th, 
1933, and the further sum of $500.00 directed to be paid by 
the order of June 24th, 1935, in the habeas corpus proceed¬ 
ing referred to in this cause, and for which sum a judgment 
on scire facias was subsequently awarded on the law. side 
of this court, and that the defendant is liable for reasonable 
attorney’s fees to be paid the plaintiff’s counsel in this 
cause, in the sum of $5,000.00, shown by said report to be a 
minimum charge, the Court doth further adjudge, order 
and decree, that the said defendant pay to the said John S. 
Barbour, counsel for complainant the sum of $6,092.29, with 
interest on $590.29 from September 25th, 1933; on $500.00 
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from June 24th, 1935, and on $5,000.00 the residue thereof, 
from the date of the entry of this decree. And it further 
appearing to the court from said report, as amended, that 
the said John R. Buchanan, is indebted to the following 
creditors, who have furnished services or materials to the 
infant sons of the defendant and plaintiff necessary for 
their proper education, clothing and maintenance in the 
amounts hereinafter stated, the court doth adjudge, order 
and decree that the said John R. Buchanan shall pay: To 
Dr. Russell Fields $168.00 with interest from date; To Dr. 
Charles D. Cole, $139.00 with interest from date; To Dr. B. 
Edwin Erickson $20.00 with interest from date; to Drs. 
Croover, Christie and Merritt, the sum of $55.00 with inter¬ 
est from date; to Thomas Butterworth $12.00 with interest 
from date; To Jasper J. Stahl, the sum of $60.75 with inter¬ 
est from July 1st, 1935; To the Athletic Supply Stores the 
sum of $73.10 with interest from date; To Robert S. Cop- 
perthwaite, the sum of $63.00 with interest from date; To 
Dr. William Cabel Moore the sum of $75.00 with interest 
from July 1st, 1935; To the Hill School the sum of $4,124.02 
with interest on $1644.87 from July 1st, 1935, and on the 
residue thereof from date until paid. To Dr. Arthur L. 
Morse the sum of $350.00 with interest from July 1st, 1935; 
to Dr. John Allen Tolbert the sum of $25.00 with interest 
from date; To Quality Drug Shop the sum of $1.78; To 
Louis Markowitz the sum of $2.00; To Julius Garfinckle the 
sum of $64.75; to Dr. Wm. J. Marbury $75.00; To George 
W. Hitner the sum of $50.00; To John W. Burke the sum 
of $35.00. And the court doth further adjudge, order and 
decree that the plaintiff recover of the defendant, her costs 
about her suit in this behalf expended, and that he here¬ 
after pay promptly as they are incurred all proper bills in¬ 
curred, or to be incurred, for the proper support, mainte¬ 
nance and education of his infant son, John R. Buchanan, 
Jr., including his traveling expenses to and from school and 
college, and to and from his parents during his infancy, 
subsequent to September 5th, 1941, and that he likewise pay 
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to the said Ruth Lester Buchanan on the first day of Janu¬ 
ary, 1942, and on the first day of each month thereafter dur¬ 
ing the infancy of her said son, John R. Buchanan, Jr., the 
sum of $375.00 per month on the first day of each month 
toward the maintenance of a home for herself and her sons. 
And it appearing to the court that the object of this suit has 
been accomplished, it is ordered to be stricken from the 
docket with leave, however, to any party in interest to here¬ 
after apply for such further relief as may be necessary on 
the footing of this decree. And this decree is final. 

• ••••••••• 
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Filed Oct. 29, 1946. 

35 Motion by Plaintiff for Summary Judgment. 

Plaintiff moves the court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in plaintiff’s favor 
for the relief demanded in the complaint, on the ground 
that there is no genuine issue as to any material fact and 
that plaintiff is entitled to a judgment as a matter of law. 
Or, in the alternative, 

2. If a summary judgment is not rendered in plaintiff’s 
favor upon the whole case or for all the relief asked and a 
trial is necessary, that the court, at the hearing of this 
motion, by examining the pleadings, the exhibits, the ad¬ 
missions of fact by stipulation, the affidavits before it and 
by interrogating counsel, ascertain what material facts 
appear without substantial controversy, and what material 
facts are actually in good faith controverted, and thereupon 
make an order specifying the facts that appear without 
substantial controversy and directing such further pro¬ 
ceedings in the action as are just and proper. 

And in support of this motion plaintiff refers to the 
pleadings, the exhibits and the stipulation filed in this 
cause, to the affidavits attached hereto, and to the points 
and authorities filed herewith. 

Wharton E. Lester, 

Attorney for Plaintiff, 
Southern Building, Washington, D. C. 

To: Messrs. Edward M. Curran, 

Daniel B. Maher, 

Attorneys for Defendant. 

Please take notice, that the undersigned will bring the 
above motion on for hearing before the Justice of said Court 
sitting in Motions Court in the Court House, in the City of 
Washington, District of Columbia, on the 12th day of No- 
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vember, 1946, at 10 o’clock in the forenoon of that day or 
as soon thereafter as counsel can be heard. 

Wharton E. Lester, 
Attorney for Plaintiff. 

Copy of the foregoing motion, the affidavits therewith 
and of points and authorities in support thereof, received 
this 29th day of October, 1946. 

Daniel B. Maher, 
Attorney for Defendant. 

„**#•#••** 

Filed Oct. 29, 1946. 

36 Affidavit of Ruth L. Buchanan in Support of 
Motion for Summary Judgment. 

County of Ocean, ) gg . 

State of New Jersey, \ 

Being first duly sworn according to law I make oath and 
say: 

1. I am the plaintiff above named and have personal 
knowledge of the matters and things alleged in my com¬ 
plaint filed in this action and of those herein set forth. 

2. The promissory notes mentioned in said complaint 
(Stipulation, Exhibit B) were delivered to me in the Dis¬ 
trict of Columbia with the agreement dated May 18, 1931 
(Stipulation, Exhibit A). 

3. Both parties to the said agreement were at the time 
of their marriage and continually thereafter until the year 
1940, domiciled in the District of Columbia. Some time 
during that year the maker of the notes went to Florida 
to live and I am informed is now a resident of that State. 

4. Though retaining domicile in the District of Colum¬ 
bia during said years as aforesaid we lived in nearby Vir¬ 
ginia for a number of years thereof. 

5. During the years 1940 and 1941, the agreement, as 
modified and amended, mentioned in paragraph numbered 
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6 of the complaint herein was the only existing agreement 
between the maker of said notes and myself. 

6. The trustees mentioned in the decree of the Circuit 
Court of Fauquier County, Virginia, dated September 29, 
1933 (Stipulation Exhibit D) were the National Savings & 

Trust Company and an individual trustee since de- 
37 ceased, who were trustees under the will of James A. 

Buchanan, the deceased father of the maker of said 
notes. By his said will said deceased created a spendthrift 
trust of assets located in the District of Columbia which 
were subsequently sold by the trustees under said will for 
$3,750,0(X). One-third of the income arising from said trust 
estate was and is payable to the maker of said notes. 

7. Under date of April 1, 1937 the maker of said notes 
wrote a letter to said corporate trustee in the following 
words and figures: 

“April 1, 1937. 

National Savings and Trust Company, 

Washington, D. C. 

Dear Sirs: 

In connection with payments which you are now 
making to Mrs. Ruth Lester Buchanan, this is to au¬ 
thorize you to pay only the sum of $625 on the 1st of 
April 1937 and monthly thereafter, which represents 
monthly interest payments on the real estate loan se¬ 
cured on premises 1012-1014 Fourteenth Street. 

You will withhold the $750 payments to Mrs. Bu¬ 
chanan until further notice. 

Very truly yours, 

/s/ John R. Buchanan 
John R. Buchanan” 

A photostatic copy of said letter which was obtained from 
said corporate trustee will be exhibited to the court at any 
hearing of this cause and the original thereof will be filed 
herein if required. 
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8. I received the sum of $7,500 in monthly installments 
of $625 each as so-called “interest” on said notes, from 
said corporate trustee during each of the years 1936, 1937 
and 1938 and thereafter until August 1, 1943. Acting un¬ 
der erroneous advice I made returns of such receipts as 
taxable income. Learning of my error I went to the office 
of the Commissioner of Internal Revenue in Washington, 
D. C., and was there told that under the Regulations pro¬ 
mulgated by the Commissioner such receipts did not con¬ 
stitute taxable income to a wife and that I could file claims 
for refunds of the amounts I had so paid as income 
taxes. 

38 9. Shortly thereafter I did file claims for refunds 

of the amounts paid by me as income taxes on said 
sums during each of said years and the amounts paid by 
me for the years 1937 and 1938 were subsequently refunded 
to me: that paid for 1936 was held barred by the statute 
of limitations as evidenced by a letter from said Commis¬ 
sioner dated June 13, 1940, addressed to me, wherein was 
written, inter alia: 

“Reference is made to your claims for refund of 
$456.06 income tax for the year 1936 . . . Your claim 
was filed April 5, 1940, which is not within the period 
of limitation prescribed by law. Your claim is, there¬ 
fore, disallowed ...” 

The original of said letter will be exhibited to the court at 
any hearing of this action and will be filed in this cause if 
required. 

10. I am informed and believe that lots numbered 24 
and 25 in square numbered 217 in the City of Washington 
and referred to in said complaint are each shown by the 
plat books of said City to front 24 feet on Fourteenth 
Street, Northwest, and to have a depth of 138 feet, a total 
of 6,624 square feet for both lots. 

11. In May 1931 said lots were improved by premises 
then known as Nos. 1012 and 1014 Fourteenth Street, North¬ 
west, respectively. The improvements thereon consisted of 
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very old buildings, formerly residences which had been 
converted into stores, with apartments above. On or about 
November 1939 those buildings were razed and the prem¬ 
ises rented by the owner of said lots as a parking lot for 
automobiles. 

12. At the time of the execution by me of said agreement 
I was advised by my counsel that the value of the real 
estate described in the complaint and in said Exhibit A 
was insufficient to secure the payment of said notes but I 
knew at that time that the maker of the notes was in receipt 
of an annual income in excess of $50,000 per annum, where¬ 
fore I accepted the notes in good faith believing they would 
be paid when they matured at latest, and would probably 
be paid before their maturity. 

13. The said notes matured in 1936. I was then in¬ 
volved in litigation with the maker thereof in the Virginia 
court above mentioned in an endeavor to enforce certain 
provisions of said agreement and have been involved in 

litigation with him ever since that time. 

39 14. In July 1944 I received through the mail a 

letter from the office of the Commissioner of Internal 
Revenue reading as follows: 

“Jul 7, 1944 

“C:TS:AD 
GWF :WJH 

Mrs. Ruth L. Buchanan, 

1728 Massachusetts Avenue, N. W. 

Washington, D. C. 

In re: Mrs. Ruth L. Buchanan 
Washington, D. C. 

Years: 1940 and 1941 
Dear Mrs. Buchanan: 

Reference is made to your income tax returns filed 
for the calendar years 1940 and 1941. 

In a recent decision of the Tax Court of the United 
States in the case of John R. Buchanan v. Commis¬ 
sioner, 3 T. C. No. 93, it was held that the receipt by 
you in 1931 from your former husband of the interest 
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bearing notes for $125,000.00 pursuant to an agreement 
for support, which was confirmed in a Nevada divorce 
decree, constituted a final discharge of your former 
husband’s marital obligations, and it was held further 
that the interest on said notes paid to you in 1940 and 
1941 in like amounts of $7,500.00 was deductible by him 
in such years as interest paid on indebtedness. The 
Commissioner of Internal Revenue has acquiesced in 
the said decision of the Tax Court. 

In view of the aforesaid ruling that the marital obli¬ 
gations of your former husband were discharged in 
1931, it follows that the interest received by you in 
1940 and 1941 in like amounts of $7,500.00 constituted 
income taxable to you in such respective years. The 
inclusion in your income for 1940 and 1941, of the said 
like amounts of $7,500.00 will result in deficiencies in 
income taxes for such years, in the respective amounts 
of $453.75 and $1,196.77. 

Very truly yours, 

(Signed) George W. Feidt, 

G. W. Feidt, 

Head, Atlantic Division 
Technical Staff.” 

Enclosure: 

Form 870 

The original of said letter will be exhibited to the court 
at any hearing of this action and filed in this cause if re¬ 
quired. 

Ruth L. Buchanan. 
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I verily believe the facts hereinabove stated to be 
true. 


Ruth L. Buchanan. 


Subscribed and sworn to before me this 26 day of Octo¬ 
ber, A. D. 1946. 

Stuart U. Gurney, 

Notary Public in and for said 
County and State 
Notary Public of New Jersey 
My Commission Expires 00, 1900 





49 


Filed Oct. 29, 1946. 

41 Affidavit of Horace G. Smithy. 

District of Columbia: ss.: 

I, Horace G. Smithy, of the District of Columbia, being 
first duly sworn according to law make oath and say: 

I am the President of H. G. Smithy Company, a body 
corporate, doing business in the District of Columbia as a 
real estate broker and agent. 

Since prior to 1931 that corporation had in charge, for 
rental purposes, Lots 24 and 25 in square 217 in the City 
of Washington, then improved by premises known as Nos. 
1012, 1014 14th Street, Northwest. As shown by the plat 
book of Washington these lots have a frontage of 24 feet 
each on said street and a depth of 138 feet. In 1931 the 
buildings on the lots were former residences which had been 
remodeled into stores, with living apartments above. 

Because of lack of storage facilities the corporation books 
showing rentals collected by it prior to 1933 were all de¬ 
stroyed and I have no way of ascertaining the rentals the 
parcels produced prior to 1933. Its books show that the net 
rentals to the owner of the property for the year 1933 
amounted to $5,984.57 and for 1934, $5,176.41, from which 
the owner had to pay taxes thereon; the tax rate then and 
now being $1.75 per $100. 

In November 1939 the then owner of the parcels, Mr. 
John R. Buchanan, authorized the razing of the buildings 
and leased the lots for automobile parking purposes for a 
period of five years at the rate of $6,300 per annum. Said 
corporation collected such amounts as rentals for the years 
1940 and 1941 and remitted the same to the owner, less 5% 
commission to it. Since 1941, by reason of existing condi¬ 
tions, the gross rentals received for said parcels, notwith¬ 
standing the lease, amounted in 1942 to but $4,330; in 1943 
to $3,462.33 and in 1944 to $3,830.20. 
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I attended the sale of said lots at public auction in Febru¬ 
ary 1945. It was well advertised in Washington newspa¬ 
pers; was extremely well attended by a large number of 
business men; the bidding was spirited; the auction well 
conducted, and the lots were sold, as I recollect for $76,500. 

Horace G. Smithy. 


Subscribed and sworn to before me this 25 day of Octo¬ 
ber, 1946. 


Frank Paroni, 

Notary Public, District of Columbia. 




Filed Jan. 21, 1947. 

42 Motion of the United States for Summary 

Judgment. 


Now comes the United States of America, the defendant 
herein, by George Morris Fay, United States Attorney for 
the District of Columbia, and Daniel B. Maher, Assistant 
United States Attorney for said District, its attorneys, and 
asks, pursuant to Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, that summary judgment in favor of the defendant, 
dismissing the plaintiff’s complaint filed herein and assess¬ 
ing the costs herein against the plaintiff, on the ground 
that there is no genuine issue as to any material fact and 
that defendant is entitled to a judgment, dismissing the 
plaintiff’s complaint, as a matter of law. 

In support of this motion the defendant refers to the 
pleadings, the stipulation filed herein, the affidavits at¬ 
tached to and filed in support of the plaintiff’s motion for 
summary judgment other than the portions of said affida¬ 
vits which the defendant asks be stricken in a motion to 
strike filed herein by the defendant concurrently with the 
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filing of this motion, and to the points and authorities filed 
herewith. 

George Morris Fay, 
United States Attorney. 

D. B. Maher, 

Daniel B. Maher, 

Assistant United States Attorney. 
Attorney for the United States. 

##••*•••#• 

Filed Jan. 21, 1947. 

43 Motion of the United States to Strike Portions of the 
Affidavit of Ruth L. Buchanan, the Plaintiff, 
Filed in Alleged Support of Her Motion for 
Summary Judgment. 

Now coines the United States of America, the defendant 
herein, by its attorneys, George Morris Fay, United States 
Attorney for the District of Columbia, and Daniel B. Maher, 
Assistant United States Attorney for said District, and asks 
that the affidavit of Ruth L. Buchanan, the plaintiff herein, 
filed with and allegedly in support of her motion for sum¬ 
mary judgment, filed October 29, 1946, be stricken to the 
extent and for the reasons hereinafter stated. 

That there be stricken from the said affidavit the words— 
and continually thereafter until the year 1940 appearing 
in the first sentence of paragraph numbered 3 of said affi¬ 
davit, reading “Both parties to the said agreement were 
at the time of their marriage and continually thereafter 
until the year 1940, domiciled in the District of Columbia”, 
and the words— 

Though retaining domicile in the District of Colum¬ 
bia during said years as aforesaid 

appearing in paragraph numbered 4 of said affidavit, read¬ 
ing “Though retaining domicile in the District of Colum- 
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bia during said years as aforesaid we lived in nearby Vir¬ 
ginia for a number of years thereof.” 

The matter objected to should be stricken from the said 
affidavit for the reason that it would not be admissible in 
evidence in this action, and, therefore, is not properly 
included in the affiant’s said affidavit under Rule 56(e), 
Rules of Civil Procedure. 

44 That there be stricken from the said affidavit 

words—as modified and amended 

appearing in paragraph numbered 5 of said affidavit, read¬ 
ing “During the years 1940 and 1941, the agreement, as 
modified and amended, mentioned in paragraph numbered 
6 of the complaint herein was the only existing agreement 
between the maker of said notes and myself”, and the 
words— 

By his said will said deceased created a spendthrift 
trust of assets located in the District of Columbia which 
were subsequentlv sold bv the trustees under said will 
for $3,750,000. 

appearing as the second sentence of paragraph numbered 6 
of the said affidavit, and the words— 

Acting under erroneous advice 

appearing in the second sentence of paragraph numbered 
S of said affidavit, reading “Acting under erroneous advice 
I made returns of such receipts as taxable income”, and the 
words— 

Learning of my error 

appearing in the third sentence of paragraph numbered 8 
of the said affidavit, reading “Learning of my error I went 
to the office of the Commissioner of Internal Revenue * * *.” 

The matter in paragraphs numbered 5, 6 and 8 that is 
objected to should be stricken from the said affidavit for the 
reason that the statements therein contained are statements 
of conclusions of law* and not of fact and "would not be ad- 
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missible in evidence and, with respect to such matter con¬ 
tained in paragraph numbered 6 of said affidavit, for the 
further reason that no sworn or certified copies of the docu¬ 
ments referred to therein were attached to or served with 
the said affidavit, all as required by said Rule 56(e). 

Wherefore, for the reasons stated, the defendant 
45 asks that the plaintiff’s said affidavit be stricken to 
the extent hereinbefore stated. 

George Morris Fay, 
United. States Attorney. 

D. B. Maher, 

Assistant United States Attorney. 

Attorneys for the United States. 
To: Mr. Wharton E. Lester, 

Attorney for Plaintiff. 

Please take notice that the undersigned will bring the 
above motion on for hearing before the Justice of said 
Court sitting in Motions Court in the Court House, Wash¬ 
ington, D. C., on the.day of., 1947, at 

10 o’clock in the forenoon of that day or as soon thereafter 
as counsel can be heard. 

George Morris Fay, 
United States Attorney. 

D. B. Maher, 

Daniel B. Maher, 

Assistant United States Attorney. 

Attorneys for the United States. 

« 

Copy of the foregoing motion and of points and authori¬ 
ties in support thereof, received this 21st day of Janu¬ 
ary, 1947. 

Wharton E. Lester, 

Attorney for Plaintiff. 
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Note: 

Motion was withdrawn upon the announcement of coun¬ 
sel for plaintiff, in open court, that the plaintiff does not 
challenge the validity of the Nevada divorce decree. 

• ••#•••••# 


Filed Jan. 27, 1947. 

4f> Plaintiff’s Further Affidavit in Opposition to 
Defendant’s Motion to Strike. 


County of Ocean, 
State of New Jersey, 


} 


ss.: 


Being first duly sworn according to law I make oath and 


say: 

(1) 1 was horn in the District of Columbia and since my 
marriage to John R. Buchanan there I have never been 
domiciled elsewhere. 

(2) I caused my appearance to be entered in my hus¬ 
band’s divorce action before the Second Judicial Court of 
the State of Nevada in and for the County of Washoe (see 
Stipulation of Facts, paragraph 5) and protested the juris¬ 
diction of that Court on the ground of non-residence of the 
parties, otherwise taking no part in the progress of that 
case resulting in the said decree of divorce. 

(3) While at intervals during our married life my hus¬ 
band and I lived in a house in Virginia provided by his 
father, we did not claim or acquire a domicile there. My 

husband never voted in Virginia, and consistent 
47 therewith he repudiated at all times the idea of his 
having a domicile there. 

(4) My husband’s father at the time of our marriage and 
thereafter lived in the 2200 block of Massachusetts Ave¬ 
nue, N. W., District of Columbia. My husband lived there 
before our marriage and lived in the District of Columbia 
at all times before and after the aforesaid divorce proceed¬ 
ings until the year 1940. 
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(5) Subsequent to the divorce, even at times when my 
husband stayed with his brother in Montgomery County, 
Maryland, he always maintained his residence in the Dis¬ 
trict of Columbia. 

I verily believe the facts hereinabove stated to be true. 

Ruth L. Buchanan. 

Subscribed and sworn to before me this 23-day of Janu¬ 
ary, A. D., 1947. 

Wharton E. Lester, 

Attorney for Plaintiff. 

Kenneth A. Crannell, 
Notary Public in and for said 
County and State. 

Notary Public of N. J. 

My Commission Expires Sept. 26, 1949 

Filed Mar. 20, 1947. 

48 Informal Memorandum. 

The facts of the instant case and the issues presented by 
the pleadings fall within the rule of law announced by the 
Supreme Court in Helvering v. Fuller, 310 U. S. 69, decided 
April 22,1940 and Thomas v. Dierks, 132 F. 2d. 224, decided 
by the Fifth Circuit on December 9, 1942. Upon the rea¬ 
soning of the authorities cited the court finds that plain¬ 
tiff’s complaint should be dismissed. 

Counsel for defendant will present for settlement pro¬ 
posed findings of fact, conclusions of law and a judgment 
form consistent herewith. 

The court has examined the request of defendant for spe¬ 
cial findings of fact and conclusions of law filed herein Feb¬ 
ruary 20, 1947 and suggests that the findings and conclu¬ 
sions therein requested or others similar thereto be pre¬ 
sented in form for the court’s use. The court will afford 















56 


counsel for plaintiff an opportunity to be heard if a hear¬ 
ing is desired. 

F. Dickinson Letts, 
Justice. 

• •#•#•##* * 

Filed Apr. 14, 1947. 

49 Findings of Fact and Conclusions of Law. 

1. The plaintiff and John It. Buchanan were married in 
January, 1916, and have three children, a daughter and two 
sons, who in 1931 were 14, 12 and 8 years old, respectively. 

2. On May 18,1931, the plaintiff and her husband entered 
into a separation agreement, paragraph 3 of which pro¬ 
vides : 

3. Said party hereto of the first part agrees to pay 
unto said party hereto of the second part the sum of 
Twenty-five Thousand Dollars ($25,000.), in cash, and 
to make, execute and deliver to her his certain promis¬ 
sory note or notes bearing even date with these pres¬ 
ents, for the aggregate sum of One Hundred Twenty- 
five Thousand Dollars ($125,000.) payable on or before 
five years after date with interest at the rate of six 
per centum per annum, payable quarterly, said note 
or notes to be secured by first deed of trust on Lots 
numbered twenty-four (24) and twenty-five (25) in 
Square numbered two hundred seventeen (217), in the 
City of Washington, District of Columbia. The pay¬ 
ment of said cash and the delivery of said note or notes 
is hereby agreed to be accepted by said party hereto 
of the second part in full of all claims on her part of 
every kind and character, whether for support and 
maintenance oc otherwise, against the said party here¬ 
to of the first part, and in full satisfaction of all right, 
i title, interest, property or estate, whether by way of 
dower or otherwise, in and to the property, real, per¬ 
sonal or mixed, of the said party hereto of the first 
part, and this agreement is intended to and shall oper¬ 
ate as a full and complete release of all claims or de¬ 
mands on the part of the said party of the second part 
against the said party hereto of the*first part, and of all 
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right, title, interest, property or estate in and to the 
property, real, personal, and mixed, other than the 
right which said party of the second part may have by 
virtue of the deed of trust hereinbefore referred to, and 
the said note or notes of One Hundred Twenty-five 
Thousand Dollars ($125,000) secured thereby. 

50 3. Concurrently with the execution of the separa¬ 

tion agreement above-mentioned and in accordance 
therewith, the plaintiff’s husband paid to her the sum of 
$25,000 in cash and also delivered to her his five negotiable 
promissory notes aggregating $125,000. The notes were 
dated May 18, 1931, were payable on or before five years 
after date, bore interest at the rate of six per cent per 
annum, and were secured by a first deed of trust on two 
parcels of real estate in the District of Columbia. 

4. Thereafter, the plaintiff’s husband sued her for abso¬ 
lute divorce in Reno, Nevada. The plaintiff filed an answer 
to the divorce complaint and was represented by counsel in 
the divorce proceedings. The divorce proceeding came on 
for trial and “witnesses were sworn and testimony, free of 
all legal objections, was introduced”, whereupon the court, 
on July 27, 1931, entered its findings and decree of absolute 
divorce. In its findings the court refers to the agreement of 
May 18, 1931, as having “made provision for the future 
support and maintenance of the defendant” and finds that 
the “agreement is fair, just and equitable in all respects; 
that it was reached and signed by each of the parties there¬ 
to with full knowledge of all of the facts and upon and after 
the advice of independent counsel”, and in the divorce de¬ 
cree the court “adopted, approved, and confirmed” the 
agreement “to the same extent as though fully set forth 
herein.” The court did not award the wife, the present 
plaintiff, alimony or support in lieu of alimony, and did not 
reserve the right or power to alter, amend or modify the 
decree. Neither was there any right, on the part of either 
the husband or the wife, reserved in the agreement of May 
18, 1931, to change, alter or modify the agreement. 
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5. The promissory notes above mentioned became due 

May 18, 1936, but were not paid, and they remained 
51 unpaid in the years 1940 and 1941, which are the 
taxable years that are involved in the present action. 
The income from the two parcels of real estate that were 
pledged as security for the payments of the notes was 
$6,106.69 in the year 1940 and $6,300 in the year 1941, but 
the wife did not foreclose upon the property. Instead, she 
accepted $7,500 in each year interest on the note. 

6. The plaintiff filed an income tax return for each of 
the years 1940 and 1941 but did not include in the income 
reported in the returns the $7,500 interest she had received 
in each of those years. 

7. John R. Buchanan, the plaintiff’s former husband, 
filed his income tax return for each of the years 1940 and 
1941 in Florida, where he then resided, and deducted the 
$7,500 he had paid his former wife on his notes in deter¬ 
mining his taxable net income for each year. The Com¬ 
missioner of Internal Revenue disallowed the deductions for 
the interest payments and assessed John R. Buchanan de¬ 
ficiency income taxes for those years. Mr. Buchanan there¬ 
upon filed an appeal from the determination of such de¬ 
ficiencies with the Tax Court of the United States, which 
on May 1, 1944, held that the payments of interest on the 
notes lie had given his former wife in accordance with the 
separation agreement hereinbefore mentioned were prop¬ 
erly deductible by him in determining his taxable net in¬ 
come. 

8. Thereafter, in March, 1945, the Commissioner of In¬ 
ternal Revenue, having ruled that the $7,500 interest on 
the notes received by her in each of the years 1940 and 
1941 was taxable income to her, assessed the plaintiff addi¬ 
tional or deficiency income taxes and interest thereon for 
each of those years. The deficiency assessment of tax for 
the year 1940 was $453.75 and the interest assessed thereon 
was $108.20. The deficiency assessment of tax for the year 
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1941 was $1,1^6.77 and the interest assessed thereon 
52 w’as $213.57. The total deficiency assessment of tax 
and interest, amounting to $1,972.29, was paid by 
the plaintiff on March 15, 1945. 

9. The plaintiff filed claims for refund of the deficiency 
assessments and more than six months thereafter, no ac¬ 
tion having been taken by the Commissioner on the claim, 
the present action on the same grounds stated in the claims 
was commenced on or about November 17, 1945. In the 
present action the plaintiff sues to recover $1,972.29 which 
she paid as deficiency assessments on March 15, 1945. 


Conclusions of Law. 

Upon the foregoing Findings of Fact, the Court makes 
the following Conclusions of Law: 

(a) The agreement of May 18,1931, which became a part 
of the divorce decree of the Nevada court, was a final dis¬ 
charge in 1931 of the plaintiff’s husband’s obligation to 
provide for support for his wife, and the Nevada court, 
having reserved no power to modify the decree, was with¬ 
out power to change or enlarge his obligations. 

(b) After the entry of the findings and divorce decree 
by the Nevada court, the plaintiff’s husband was not ob¬ 
ligated to pay the plaintiff alimony or support in lieu of 
alimony, his obligation thereafter being under the agree¬ 
ment of May 18, 1931, and not an incident of his marriage, 
Having given the notes aggregating $125,000, the plain¬ 
tiff’s husband no longer had a financial marital obligation. 

(c) Where, as in this case, the husband’s obligation, un¬ 
der either the settlement agreement or the divorce decree, 
is not a continuing obligation, interest paid by him on 
promissory notes given by him to his wife in accordance 
with the settlement agreement is taxable income of 

the wife. The sums of $7,500 received by the 
53 plaintiff in each of the years 1940 and 1941 as inter¬ 
est on the notes of her former husband under the 
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settlement agreement of May 18, 1931, were taxable income 
of the plaintiff. 

(d) The Commissioner of Internal Revenue has correctly 
determined and assessed the plaintiff’s income tax liability 
for the years 1940 and 1941, which has not been overpaid, 
and, therefore, the plaintiff’s complaint must be dismissed. 

(e) The income taxes sought to be recovered in this ac¬ 
tion were properly, correctly and lawfully determined and 
assessed by the Commissioner of Internal Revenue and 
legally collected from the plaintiff, and, by reason thereof, 
the plaintiff’s complaint must be dismissed. 

ff) Upon the facts and the law, the judgment of the 
Court must be against the plaintiff and in favor of the de¬ 
fendant herein, with costs assessed against the plaintiff. 

F. Dickinson Letts, 

J ustice. 

I hereby certify this 28th day of March, 1947 that I have 
sent a copy of the foregoing Findings of Fact and Conclu¬ 
sions of Law to Wharton E. Lester, Esquire, at his address 
in the Southern Building, Washington, D. C. 

Daniel B. Maher, 

Assistant United States Attorney. 

«*»«*•#•• * 

Filed Apr. 14, 1947. 

54 Judgment. 

Upon consideration of the motion for summary judg¬ 
ment filed on behalf of the plaintiff and the motion for sum¬ 
mary judgment filed on behalf of the defendant and the 
court having considered the pleadings filed herein and the 
stipulation of counsel for either side, and the court being 
fully advised in the premises, it is by this Court this 14th 
day of April, 1947, 
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Adjudged, ordered and decreed, as follows: 

1. That the plaintiff’s motion for summary judgment be, 
and the same hereby is, denied. 

2. That the defendant’s motion for summary judgment 
be, and the same is, granted and judgment is hereby en¬ 
tered in the favor of the defendant. 

F. Dickinson Letts, 
Justice. 

I hereby certify this 24 day of March, 1947, that I have 
sent a copy of the foregoing Judgment to Wharton E. Les¬ 
ter, Esquire, attorney for plaintiff, at his address in the 
Southern Building, Washington, D. C. 

Daniel B. Maher, 

Assistant United States Attorney. 

Filed Apr. 28, 1947. 

59 Designation of Record on Appeal. 

The Clerk will please prepare the record on appeal in 
the above-entitled action and include therein: 

1. The complaint and those parts of the exhibits there¬ 
with as follows: 

(a) ‘‘Exhibit A”—Omit the paragraphs which are 
numbered 1, 2, 5, 6, 7, 8, 9 and 10. 

(b) “Exhibit B’’—Include the first 15 lines thereof. 
Omit the next 13 lines thereof. Include the next 
11 lines. Omit the next 23 lines. Include the next 
3 lines and omit the rest of said exhibit. 

(c) “Exhibit C”—Copy of note and make notation 
that the other four notes are identical with the 
one copied except the number given each note. 

(d) “Exhibit D”—Copy the first 22 lines thereof. 
Omit the next 27 lines. Copy the next 4 lines and 
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the first 12 lines on the next page. Omit the rest 
of the exhibit. 

(e) “Exhibit E”—Include the first 21 lines and omit 
the rest thereof. 

2. The answer of the defendant. 

3. The stipulation of the attorneys for the parties to the 
action and “Exhibit C” therewith, the other exhibits being 
with the complaint. 

4. Motion of plaintiff for summary judgment and the af¬ 
fidavits of plaintiff and of Horace G. Smithy filed therewith. 

5. Motion of defendant for summary judgment. 

6. Plaintiff’s further affidavit. 

7. Informal opinion of the Court. 

8. Findings of fact and conclusions of law by the Court. 

9. Judgment of the Court filed April 14, 1947. 

10. Notice of appeal filed April 24, 1947. 

11. Statement of Points filed by plaintiff. 

12. This Designation of Record on appeal. 

Wharton E. Lester, 

Attorney for Plaintiff-Appellant, 
Southern Bldg., Washington 5, D. C. 

4/28/47 
Copy received 
Sidney S. Sachs 
Asst. U. S. Attv. 

***•*##### 

Filed May 14, 1947. 

60 Defendant-Appellee’s Designation of Addi¬ 
tional Portions of Record on Appeal 

In preparing the record on appeal in the above-entitled 
action, the Clerk will please include therein, in addition to 
the portions thereof included in the plaintiff-appellant’s 
designation of record on appeal, the following-mentioned 
additional portions of the record: 
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1. Exhibits “A”, “B”, “C”, “D”, “E” and “F” at¬ 
tached to the stipulation of the attorneys for the parties to 
the action, each such exhibit to be included in full, except 
that as to “Exhibit B” attached to said stipulation it is 
requested that one note be copied and that here be made 
a notation that the other four notes are identical with the 


one copied except as to the number of each note. 

2. Motion of the United States to strike portions of the 
affidavit of Ruth L. Buchanan, the plaintiff, filed in alleged 
support of her motion for summary judgment, with a no¬ 
tation thereon that the motion was withdrawn upon the 
announcement of counsel for plaintiff, in open court, that 
the plaintiff does not challenge the validity of the Nevada 
divorce decree. 


61 3. Order of the Court extending time for filing 

counter-designation of record to May 18, 1947, en¬ 
tered May 7, 1947. 

4. This designation of additional portions of record on 
appeal. 

George Morris Fay, 

United States Attorney. 


Sidney S. Sachs, 

Assistant United States Attorney. 
Attorneys for the United States. 






SEWALL KEY, 

Acting Assistant Attorney General. 

A. F. PRESCOTT, 

S. D. HANSON, 

Special Assistants la the Attorney General. 

GEORGE MORRIS FAY, 

United States Attorney. 

DANIEL B. MAHER, 

SIDNEY S. SACHS, 

Assistant United States Attorneys. 
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{Hrnteb States Court of Appeals: 

DISTRICT OF COLUMBIA 


No. 9558 

Ruth L. Buchanan, appellant 

v. 

The United States of America, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


OPINION BELOW 

The only previous opinion in this case is the informal memo¬ 
randum opinion, together with the findings of fact and conclu¬ 
sions of law, of the District Court (R. 55-60),* which is not yet 
officially reported. 

JURISDICTION 

This appeal is taken from the judgment filed and entered on 
April 14, 1947, by the District Court in favor of the United 
States, with costs. (R. 60-61.) The judgment was entered in 
the action filed by the appellant (hereinafter called the tax¬ 
payer), more than six months after the failure of the Commis¬ 
sioner of Internal Revenue to have rendered a decision on ap¬ 
propriate claims for refund timely filed, for the recovery of the 
aggregate amount of $1,972.29 plus interest thereon according 
to law. alleged to have been overpaid as deficiencies in income 

•The record citations herein refer to the transcript of record on appeal 
included in the Appendix to the appellant’s brief. 

O) 
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taxes and interest thereon for the taxable years 1940 and 1941. 
(R. 2-14.) The case is brought to this Court by the taxpayer s 
notice of appeal timely filed on April 24, 1947. (R. 62.) The 
jurisdiction of this Court is invoked by virtue of the provi¬ 
sions of Section 12S (a) of the Judicial Code, as amended by the 
Act of February 13, 1925. 

QUESTION PRESENTED 

Whether the sum of $7,500 received by the taxpayer in each 
of the years 1940 and 1941 as interest on five promissory notes 
aggregating $125,000. dated May IS, 1931, payable five years 
after date and given to her by her former husband from whom 
she was divorced on July 27, 1931, represented taxable income 
to her for the years received. 

STATUTE INVOLVED 

Internal Revenue Code: 

Sec. 22. Gross income. 

(a) General Definition .—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of 
the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * *. (26 U. S. C. 1940 ed., Sec. 22.) 

STATEMENT 

The facts (including exhibits) were stipulated. (R. 15-42.) 
The pertinent facts were found by the District Court as fol¬ 
lows (R. 56-59): 

The taxpayer and John B. Buchanan were married in Jan¬ 
uary, 1916, and have three children, a daughter and two sons, 
who in 1931 were 14, 12 and S years old, respectively. (R. 56.) 

On May 18, 1931, the taxpayer and her husband entered 
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into a separation agreement, paragraph 3 of which provides 
(R. 56-57): 

Said party hereto of the first part agrees to pay unto 
said party hereto of the second part the sum of Twenty- 
five Thousand Dollars ($25,000.), in cash, and to make, 
execute and deliver to her his certain promissory note 
or notes bearing even date with these presents, for the 
aggregate sum of One Hundred Twenty-five Thousand 
Dollars (8125,000) payable on or before five years after 
date with interest at the rate of six per centum per 
annum, payable quarterly, said note or notes to be se¬ 
cured by first deed of trust on Lots numbered twenty- 
four (24) and twenty-five (25) in Square numbered two 
hundred seventeen (217), in the City of Washington, 
District of Columbia. The payment of said cash and 
the delivery of said note or notes is hereby agreed to be 
accepted by said party hereto of the second part in full of 
all claims on her part of every kind and character, 
whether for support and maintenance or otherwise, 
against the said party hereto of the first part, and in 
full satisfaction of all right, title, interest, property or 
estate, whether by way of dower or otherwise, in and 
to the property, real, personal or mixed, of the said party 
hereto of the first part, and this agreement is intended 
to and shall operate as a full and complete release of all 
claims or demands on the part of the said party of the 
second part against the said party hereto of the first 
part, and of all right, title, interest, property or estate 
in and to the property, real, personal, and mixed, other 
than the right which said party of the second part may 
have by virtue of the deed of trust hereinbefore referred 
to. and the said note or notes of One Hundred Twenty- 
five Thousand Dollars ($125,000) secured thereby. 

Concurrently with the execution of the separation agreement 
above-mentioned and in accordance therewith, the taxpayer’s 
husband paid to her the sum of 825.000 in cash and also deliv¬ 
ered to her his five negotiable promissory notes aggregating 
$125,000. The notes were dated May 18, 1931, were payable 
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on or before five years after date, bore interest at the rate of 
six per cent per annum, and were secured by a first deed of trust 
on tw T o parcels of real estate in the District of Columbia. 
(R. 57.) 

Thereafter, the taxpayer’s husband sued her for absolute di¬ 
vorce in Reno. Nevada. The taxpayer filed an answer to the 
divorce complaint and was represented by counsel in the divorce 
proceedings. The divorce proceeding came on for trial and 
“witnesses were sworn and testimony, free of all legal objec¬ 
tions, was introduced”, whereupon the court, on July 27, 1931, 
entered its findings and decree of absolute divorce. In its find¬ 
ings the court refers to the agreement of May 18, 1931, as hav¬ 
ing “made provision for the future support and maintenance 
of the defendant” and finds that the “agreement is fair, just 
and equitable in all respects; that it was reached and signed by 
each of the parties thereto with full knowledge of all of the 
facts and upon and after the advice of independent counsel”, 
and in the divorce decree the court “adopted, approved, and 
confirmed” the agreement “to the same extent as though fully 
set forth herein.” The court did not award the wife, the present 
taxpayer, alimony or support in lieu of alimony, and did not 
reserve the right or power to alter, amend or modify the decree. 
Neither was there any right, on the part of either the husband 
or the wife, reserved in the agreement of May 18, 1931, to 
change, alter or modify the agreement. (R. 57.) 

The promissory notes above mentioned became due May 18, 
1936, but were not paid, and they remained unpaid in the years 
1940 and 1941, which are the taxable years that are involved 
in the present action. The income from the two parcels of real 
estate that were pledged as security for the payments of the 
notes was S6.106.69 in the year 1940 and $6,300 in the year 
1941, but the wife did not foreclose upon the property. In¬ 
stead, she accepted $7,500 in each year as interest on the note. 
(R. 58.) 

The taxpayer filed an income tax return for each of the years 
1940 and 1941 but did not include in the income reported in the 
returns the $7,500 interest she had received in each of those 
years. (R. 5S.) 
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John R. Buchanan, the taxpayer’s former husband, filed his 
income tax return for each of the years 1940 and 1941 in Florida, 
where he then resided, and deducted the $7,500 he had paid his 
former wife on his notes in determining his taxable net income 
for each year. The Commissioner disallowed the deductions for 
the interest payments and assessed John R. Buchanan defi¬ 
ciency income taxes for those years. Mr. Buchanan thereupon 
filed an appeal from the determination of such deficiencies with 
the Tax Court of the United States, which on May 1,1944, held 
that the payments of interest on the notes he had given his 
former wife in accordance with the separation agreement here¬ 
inbefore mentioned were properly deductible by him in de¬ 
termining his taxable net income. (R. 5S.) 

Thereafter, in March 1945, the Commissioner, having ruled 
that the $7,500 interest on the notes received by her in each of 
the years 1940 and 1941 was taxable income to her, assessed the 
taxpayer additional or deficiency income taxes and interest 
thereon for each of those years. The deficiency assessment of 
tax for the year 1940 was $453.75 and the interest assessed 
thereon was $108.20. The deficiency assessment of tax for the 
year 1941 was $1,196.77 and the interest assessed thereon was 
$213.57. The total deficiency assessment of tax and interest, 
amounting to $1,972.29, was paid by the taxpayer on March 
15,1945. (R. 58-59.) 

The taxpayer filed claims for refund of the deficiency assess¬ 
ments and more than six months thereafter, no action having 
been taken by the Commissioner on the claims, the present 
action on the same grounds stated in the claims was commenced 
on or about November 17,1945. In the present action the tax¬ 
payer sues to recover $1,972.29 (with interest) which she paid 
as deficiency assessments on March 15, 1945. (R. 59.) 

Upon the basis of the foregoing facts, the District Court con¬ 
cluded as a matter of law and held that the taxpayer is taxable 
on the interest paid her on the promissory notes given by her 
husband pursuant to the settlement agreement. (R. 59-60.) 
The court below’ thereupon entered judgment accordingly 
(R. 60), from which the taxpayer appealed to this Court for 
review (R. 62). 
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SUMMARY OF ARGUMENT 

The settlement agreement of May IS, 1931, embodied and 
adopted in the Nevada divorce decree of July 27. 1931. was a 
final discharge in that year of the pre-existing obligation of the 
taxpayer’s former husband to provide support for her. In the 
absence of any reservation in the agreement, or in the decree 
embodying its provisions, to modify the agreement, the Nevada 
court and the parties to the agreement were without power 
to change, alter or enlarge the husband’s fixed obligation. Un¬ 
der the divorce decree confirming the agreement, his obligation 
was thereafter controlled by the provisions of the settlement 
agreement and not as an incident of marriage. 

ARGUMENT 

The settlement agreement of May IS, 1931, embodied and 
adopted in the Nevada divorce decree of July 27, 1931, 
effected a final discharge in 1931 of the husband’s legal obli¬ 
gation to support the taxpayer, and therefore the interest 
payments received by her from him during the taxable years 
constituted income for the years received 

The court below held that inasmuch as the provisions of the 
settlement agreement became a part of the final divorce decree 
of the Nevada court which constituted a full discharge of the 
husband's duty to provide support for the taxpayer to the end 
that his legal obligation therefor was not a continuing one, the 
amounts of interest paid by him on the promissory notes given 
her under the settlement agreement are taxable income to her 
for the years received. (R. 55-60.) 

The obligation of the taxpayer's former husband to support 
her was wholly and finally discharged by virtue of the settle¬ 
ment agreement, as embodied in and confirmed by the Nevada 
divorce decree, and he was therefore under no continuing legal 
duty to support her. We think, therefore, that the issue is fully 
resolved and controlled by Helvering v. Fuller , 310 U. S. 69, 
and Thomas v. Dierks, 132 F. 2d 224 (C. C. A. 5th), as held by 
the District Court (R. 55). 

In the Fuller case the husband and wife, residing in Connecti¬ 
cut, entered into a separation agreement in 1930 which pro¬ 
vided, among other things, that he should create an irrevocable 
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trust for her benefit. Thereafter in the same year she obtained 
a divorce decree in Nevada which (p. 72) “ordered, adjudged, 
and decreed that said agreement entered into between the plain¬ 
tiff and the defendant on or about the twenty-fifth day of July 
1930, be and the same is hereby approved.” There the Supreme 
Court stated (pp. 73-74, 75-76): 

Petitioner does not challenge the conclusion of the 
Circuit Court of Appeals that, so far as the trust agree¬ 
ment is concerned, the Nevada court retained no power 
to alter or modify the divorce decree. It seems to be 
admitted that under Nevada law the wife’s allowance 
once made is final, Sweeney v. Sweeney, 42 Nev. 431; 
179 P. 63S, unless the decree itself expressly reserves 
the power to modify it, Lewis v. Lewis, 53 Nev. 398; 2 
P. 2d 131, or unless the decree approves a settlement 
which in turn provides for a modification. Aseltine v. 
Second Judicial District Court, 57 Nev. 269; 62 P. 2d 
701. Here no such power was reserved in the decree 
or in the trust agreement approved by the decree. Nor 
did respondent underwrite the principal or income from 
the trust or any part thereof or make any commitments, 
contingent or otherwise, respecting them, beyond his 
promise to transfer the securities to a trustee. But 
petitioner argues that the rule of Douglas v. Willcuts, 
supra, should nonetheless apply since the decree rec¬ 
ognized the husband’s preexisting duty to support and 
defined that duty as coextensive with what the parties 
had themselves arranged, and since the husband simply 
carved out future income from property which he then 
owned and devoted it in advance to the discharge of his 
obligation. 

* * * « * 

*• The Nevada cases tell us that under such 
a decree as was entered here the obligation to support 
was pro tanto discharged and ended. And the trust 
agreement contains no contractual undertaking by re¬ 
spondent, contingent or otherwise, for support of the 
wife. Hence we can only conclude that respondent’s 
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personal obligation is not a continuing one but has been 
discharged pro tanto. * * *. 

For the reasons we have stated, it seems clear that 
local law and the trust have given the respondent pro 
tanto a full discharge from his duty to support his di¬ 
vorced wife and leave no continuing obligation, con¬ 
tingent or otherwise. Hence under Helvering v. Fitch, 
309 U. S. 149, income to the wife from this trust is to 
be treated the same as income accruing from property 
after a debtor has transferred that property to his credi¬ 
tor in full satisfaction of his obligations. 

As in the Fuller case, therefore, the divorce in the instant 
case was obtained in Nevada and the Nevada decree confirmed 
the settlement agreement. Here, also, in addition to the prop¬ 
erty settlement on which the interest involved was paid, the 
husband agreed to pay to his wife $1,500 a month for the sup¬ 
port, maintenance and education of their minor children for 
the period during which they resided with her. (R. 20-21.) 
That provision, however, is “not so interrelated or interde¬ 
pendent as to make” the cash and notes given the taxpayer 
security for the monthly payments for the care of the children. 
Pearce v. Commissioner, 315 U. S. 543, 552. 

In Thomas v. Dierks, supra, the taxpayer and his wife en¬ 
tered into a property settlement agreement wherein he agreed 
to give her, in addition to other property. $25,000 in cash and 
promissory notes aggregating $325,000, bearing 5% interest 
payable at various stipulated dates. The facts show (p. 224) 
that the wife “agreed to accept the property ‘in full satisfac¬ 
tion and relinquishment of all claims and demands of every 
kind and character, present or future, whether for dower in¬ 
terest, alimony or maintenance, which she may now have, or 
at any time in the future have against the party of the first 
part [the taxpayer].’ ” A few days later the wife obtained a 
divorce in Missouri and the court approved the property set¬ 
tlement as being fair and equitable, finding (p. 225) that the 
wdfe was “thereby‘cut off from any dower right * * * and, 

also, cut off from all claims for maintenance, alimony, or other 
allowance.’ ” The husband fulfilled the terms of the property 
settlement, delivering the cash, notes and other property 
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specified therein, and upon his failure later to pay notes ag¬ 
gregating $35,000, they were extended and the taxpayer paid his 
wife interest thereon during the years 1937-1939. The court, 
holding that the interest payments made to the wife were proper 
deductions to the husband for tax purposes, stated (p. 225): 

In the case at bar Dierks discharged the burden of 
proof and established by clear and convincing, indeed 
uncontroverted, proof that under Missouri law the prop¬ 
erty settlement agreement and divorce decree satisfied 
all obligations arising out of the marital relation; that 
there was no continuing obligation thereafter to pay 
alimony, maintenance, or support to the wife; and that 
no court in Missouri has the power or jurisdiction to 
alter, revise, modify, or amend the property settlement 
contract or final decree. Smith v. Smith, Mo. Sup., 164 
S. W. 2d 921; North v. North, 339 Mo. 1226, 100 S. W. 
2d 582, 583,109 A. L. R. 1061; Young v. Thompson, 220 
Mo. App. 1266, 290 S. W. 85. The finality of the local 
settlement has been clearly demonstrated. The negoti¬ 
able promissory notes were not security for a continuing 
obligation of the husband to support the wife; that obli¬ 
gation came to an end with the execution of the property 
settlement agreement and entry of the final divorce 
decree. The cited cases show that the divorced hus¬ 
band received a full and final discharge, leaving “no 
continuing obligation however contingent”; and this is 
true whether the notes were finally paid or not. 

Thus, the decision in that case is in accord with the Fuller case, 
and also with the decision of the Tax Court in Buchanan v. 
Commissioner, 3 T. C. 705. 

In Buchanan v. Commissioner, supra, the Tax Court con¬ 
sidered the same agreement, Nevada divorce decree, promis¬ 
sory notes and interest payments thereon for the years 1940 
and 1941 as involved herein, and held that the taxpayer’s hus¬ 
band in that case was entitled to deduct the interest payments 
made on the notes to the taxpayer. Apropos of the issue and 
the facts herein, the Tax Court aptly stated there as follows 
(p. 707): 
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The agreement, which became part of the decree of the 
Nevada court, was a final discharge in 1931 of the tax¬ 
payer’s obligation to provide support for his wife, and 
the court, having reserved no power to modify, was 
without powder to change or enlarge his obligation. 
Lewis v. Lewis, 53 Nev. 39S; Helvering v. Fuller , 310 
U. S. 69. After the decree, therefore, the taxpayer was 
not obligated to pay his wife alimony or support in lieu 
of alimony. His obligation thereafter wras under the 
contract of May 18, 1931, and not an incident of his 
marriage. Having given the notes for S125.000. he no 
longer had a financial marital obligation. Furthermore, 
the notes had not been paid and were therefore in de¬ 
fault. so the interest paid in 1940 and 1941 was not an 
amount provided in the agreement or the notes them¬ 
selves, but w’as upon the unpaid indebtedness repre¬ 
sented by the defaulted notes. It was compensation 
for the forebearance of payment of the indebtedness. 
Deputy v. DuPont, 308 U. S. 4S8. * * *. 

This case is squarely within the range of Thomas v. 
Dierks, 132 Fed. (2d) 224, decided in 1942 by the United 
States Circuit Court of Appeals for the Fifth Circuit, 
which considered interest paid on defaulted promissory 
notes given to a wife, now divorced, under conditions of 
Missouri law similar to these conditions under Nevada 
law. The opinion of the Court of Appeals of the District 
of Columbia in Longyear v. Helvering, 77 Fed. (2d) 116, 
may be at variance with this in so far as that opinion 
holds that interest paid during the term by a husband 
on notes given to his divorced wife in lieu of alimony 
was part of the alimony agreed upon and could not be 
deducted as interest. However, the Circuit Court of 
Appeals, Fifth Circuit, in its opinion in Thomas v. 
Dierks, supra, cited the Longyear case for comparison, 
and reached a different result under circumstances more 
like the present case. We agree with the reasoning in 
the Dierks case, and follow that decision. Estate of 
Mildred K. Hyde, 42 B. T. A. 738, held, consistently 
with the Longyear case, that an amount received by the 
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wife ostensibly as interest was nevertheless alimony and 
therefore tax-free. That proposition is obsolete for years 
after December 31, 1941, for the Revenue Act of 1942 
amended section 22 (k) and 23 (u) of the Internal Reve¬ 
nue Code to provide that such alimony will be taxable 
to the wife and deductible by the husband. 

The present case is further controlled by Pearce v. Commis¬ 
sioner , 315 U. S. 543, wherein the Supreme Court, following its 
rule previously laid down in the Fuller case, held that the tax¬ 
payer-wife was subject to tax on the income received under an 
annuity contract purchased for her by her former husband from 
whom she was divorced in Texas. The Court referred to its 
earlier decisions involving alleged alimony payments ( Hel¬ 
vering v. Fitch, 309 U. S. 149; Helvering v. Leonard, 310 U. S. 
SO) as expressing the rule for determining whether payments 
received by the ex-wife are properly taxable to her or to her 
divorced husband. Under this rule, if the Commissioner pro¬ 
ceeds against the ex-wife, she sustains the burden of rebutting 
his presumptively correct determination merely by showing 
doubts and uncertainties as to whether the payments were made 
pursuant to her former husband’s continuing obligation. The 
Court held in the Pearce case that the taxpayer had not sus¬ 
tained the burden for her former husband was not shown to 
have been under a continuing contractual obligation to support 
her, the purchase of the annuity was on its face an outright 
settlement rather than a security device for the husband’s con¬ 
tinuing obligation, and the taxpayer did not show that it was 
at least doubtful and uncertain whether the Texas court, as an 
incident of its power to require the husband to support his wife, 
had retained control over the annuity contract or the income 
from it. There the Court, referring to its earlier decision in 
the Fuller case, stated (pp. 551-552): 

In the Fuller case, it was clear, under Nevada law, that 
the court retained no control over the divorce decree 
which approved the trust settlement. Since there was 
no such reserved power, and since the trust contained no 
contractual undertaking by the husband for support of 
the wife, we concluded that his obligation to support had 
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been pro tanto discharged. We held, however, that the 
husband was taxable on a $40 weekly payment which 
he had agreed to make to his wife. But that fact did 
not make him taxable on income from the trust also, 
since the provision for w’eekly payments and the trust 
“were not so interrelated or interdependent as to make 
the trust a security for the weekly payments.” p. 73. 

Application of the rules laid down in the above decisions to 
the facts herein makes it readily manifest that the interest pay¬ 
ments constituted taxable income to the taxpayer for the years 
received. Thus, an examination of the provisions of the set¬ 
tlement agreement between the taxpayer and her husband (R. 
6-8, 19-24, Ex. A), as embodied in the Nevada divorce decree 
(R. 26-29. Ex. C), shows that she agreed to accept five interest- 
bearing. secured negotiable, promissory notes in full satisfaction 
and discharge of all her claims and rights to alimony and sup¬ 
port, in lieu of the husband’s pre-existing obligation to provide 
support for her as imposed by law from the date of their mar¬ 
riage. The settlement agreement provided that it was their 
desire, in so far as legally possible, “to settle all financial mat¬ 
ters between them, to provide for the support and mainte¬ 
nance” of the taxpayer, and, separately, for “the support, main¬ 
tenance, education and welfare of their three children” w*ho 
were then minors. (R. 7, 20.) The husband agreed to pay the 
taxpayer $1,500 a month for the maintenance of the home and 
the children (including their education) so long as they were 
minors (R. 20-21), and also to pay her $25,000 in cash and to 
give her, additionally, promissory notes aggregating $125,000 
payable in five years, bearing interest at 6% and secured by a 
deed of trust upon certain real property in the District of Co¬ 
lumbia (R. 7-8, 21-22). The agreement also expressly pro¬ 
vided that the payment of the cash and the delivery of the 
notes would be accepted by the taxpayer in full satisfaction of 
all claims of every kind and character of whatever sort, “and 
shall operate as a full and complete release of all claims or de¬ 
mands” on the husband “and of all right, title, interest, prop¬ 
erty or estate in and to the property, real, personal, and mixed,” 
other than whatever rights she may have had by virtue of the 
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deed of trust securing the promissory notes. (R. 7-8, 22, 56- 
57.) 

In harmony with the agreement the taxpayer’s husband 
paid her $25,000 in cash and executed and delivered to her five 
secured, interest-bearing, negotiable, promissory notes aggre¬ 
gating $125,000 upon execution of the agreement. (R. 16, 
57.) Thereafter, he obtained a decree of absolute divorce in 
Nevada in which the local court found that the settlement 
agreement made ample provision for the future support and 
maintenance of the taxpayer, was fair, just and equitable in all 
respects, having been entered into by the parties with full 
knowledge of all the facts and upon the advice of independent 
counsel, and thereupon “adopted, approved and confirmed” 
the agreement “to the same extent as though fully set forth 
herein.” (R. 26-29, Ex. C; R. 57.) The court, however, did 
not award the taxpayer any alimony or support in lieu of ali¬ 
mony or reserve any right or power to alter, amend or modify 
the decree in any way whatever (Buchanan v. Co?nmi$sioner, 
supra, p. 707), nor did the taxpayer and her husband reserve 
any right in the agreement to change, alter or modify it. (R. 
57.) These facts show quite clearly that, under the rules laid 
down in the above cases, the settlement agreement herein, as 
embodied in the Nevada divorce decree, effected a final dis¬ 
charge in 1931 of the husband’s legal duty to support the tax¬ 
payer, without any continuing obligation whatever, and that 
therefore the interest payments received by her clearly consti¬ 
tuted taxable income to her for the years received, under the 
provisions of Section 22 (a) of the Internal Revenue Code. 

Longyear v. Helvering, 64 App. D. C. 238, 77 F. 2d 116, relied 
upon by the taxpayer (Br. 22-24, 33), is clearly distinguishable 
upon the facts. There the taxpayer, the beneficiary of a tes¬ 
tamentary trust established by his deceased father, first assigned 
(by an assignment referred to as the “Mexican Agreement”) to 
his estranged wife a one-half interest in his share of the trust 
for the support of her and their children. Later he canceled 
the “Mexican Agreement” and substituted a new agreement 
(called the “Nevada Agreement”) under which he agreed to 
assign to her for life a one-fourth interest in his share of the 
trust, terminable upon her remarriage, if and when she received 
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a total of at least $150,000 from the trust. Upon her obtaining 
a divorce decree shortly thereafter in Nevada, the “Nevada 
Agreement” was adopted and included in the decree, where¬ 
upon the husband assigned to her. but not irrevocably, a share 
in the trust as agreed upon therein, and she benefited there¬ 
under until 1924 when the validity of the assignment was ques¬ 
tioned by the trustees. The wife thereupon filed suit in Michi¬ 
gan to enforce the terms of the agreement as being valid, 
whereupon a compromise was effected between the parties, in¬ 
cluding the trustees, by executing another agreement. Under 
the latter, the wife was to receive certain amounts of money 
from the trustees and the husband was to give her a note for 
$150,000 (embodying the terms of the agreement by an appro¬ 
priate reference upon its face), payable on or before January 
1, 1945, with 6% interest and secured by the husband’s one- 
fourth interest in his share of the trust. The wife thereupon 
released any and all rights which she had or might claim there¬ 
after under the previous agreements. Thus by adopting the 
“Nevada Agreement” in the divorce decree, the Nevada court 
had granted the wife alimony and the right to support, possibly 
for life, as long as she did not remarry and until she received at 
least $150,000 in any event. Upon their compromising that 
obligation for the payment of alimony by means of the “Michi¬ 
gan Agreement” during and pursuant to the Michigan pro¬ 
ceedings. therefore, that which Longyear gave to his wife, in¬ 
cluding the note, under that agreement was quite plainly given 
to her in lieu of alimony. The husband, therefore, was under a 
continuing obligation there to support his wife, and the revo¬ 
cable assignment of his interest in the testamentary trust and 
the delivery of the $150,000 interest-bearing note to her were 
security for the fulfillment of that continuing obligation. Con¬ 
sequently. this Court held that the husband’s interest pay¬ 
ments on the notes out of a portion of the income from his share 
in his father’s estate were not deductible by him for income tax 
purposes, but represented taxable income to him because there 
had been no irrevocable assignment thereof and the note repre- 
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sented alimony secured to his former wife by the agreement 
between them. This Court there stated (p. 118): 

These facts effectually contradict any claim that the 
petitioner had irrevocably divested himself of his title 
and interest to such share of his father’s estate as was 
subjected to the lien of the plaintiff’s claim. He re¬ 
mained the owner thereof, subject to the lien securing 
the payment of the debt. The debt was payable on or 
before January 1, 1945, the petitioner thereby reserving 
the right to pay the debt and discharge the lien at any 
time. The transaction does not sustain the claim that 
the petitioner had made an irrevocable assignment of 
his share of his father’s estate or the income therefrom 
to his former wife. 

Thus, in that case the facts show (p. 118) that the taxpayer, 
under the agreement, had not made an irrevocable assignment 
of his share of his father’s estate or the income therefrom to 
his former wife for they were still subject to the lien of her 
claims. Unlike the Longyear case where the separation agree¬ 
ment imposing a continuing obligation for the support of the 
wife was approved and incorporated in the divorce decree, the 
separation agreement adopted and included in the divorce 
decree herein imposed no obligation upon the taxpayer’s former 
husband to support her. The Longyear case, therefore, is no 
authority for the taxpayer’s case. Rather, it is more in line with 
such cases as Helvering v. Leonard, 310 U. S. 80, where the tax 
was imposed on the grantor-taxpayer on the ground that he 
had not shown by clear and convincing proof that the provisions 
of the New York law and of the trust agreement had given him 
full discharge from his obligation to support his divorced wife. 

The taxpayer argues that the later proceedings in the Vir¬ 
ginia court for its interpretation of the settlement agreement, 
as embraced in the Nevada decree, resulted in an adjudication 
that her husband was allegedly under a continuing obligation 
to support her. (Br. 31-34.) Quite clearly, however, the sub- 
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sequent proceedings in the Virginia court (R. 29-^42, Ex. D, E, 
and F), for whatever purpose initiated, could not change the 
result in so far as alimony and support of the taxpayer were 
concerned in view of the rulings of the Supreme Court in the 
Fuller case under practically, the same circumstances where 
the Nevada decree became final and there was no continuing 
obligation on the part of the husband. The husband’s obliga¬ 
tions here were finally and conclusively fixed by the Nevada 
divorce decree embracing the settlement agreement, the valid¬ 
ity of which the taxpayer apparently does not challenge. Hel¬ 
vering v. Fuller, supra; Thomas v. Dierks, supra. The hus¬ 
band’s obligation to support had thereby been finally discharged 
and any power the Virginia court may have had to help the 
taxpayer enforce the terms of the settlement agreement could 
not have conferred jurisdiction to impose an obligation, con¬ 
tinuing or otherwise, upon her former husband to pay alimony 
or support in lieu thereof. Helvering v. Fuller, supra; Pearce 
v. Commissioner, supra; Thomas v. Dierks, supra; Buchanan v. 
Commissioner, supra. Cf. Helvering v. Fitch, 309 U. S. 149. 
None of the many cases cited by the taxpayer support her con¬ 
tention that the agreement, as adopted in the Nevada divorce 
decree, resulted in a continuing obligation of her husband for 
alimony or support in lieu of alimony. 

In view of the foregoing, we submit that the separation 
agreement of May 18, 1931, as embodied and adopted in the 
Nevada divorce decree of July 27,1931, effected a final discharge 
in 1931—without any continuing obligation however contin¬ 
gent or otherwise—of the taxpayer’s former husband’s obliga¬ 
tion to support her, and therefore the interest payments re¬ 
ceived by her on the several promissory notes which she ac¬ 
cepted in the settlement constituted taxable income for the 
years received, within the meaning of Section 22 (a) of the In¬ 
ternal Revenue Code, supra, as held by the court below (R. 
59-60). 
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CONCLUSION 

The judgment of the District Court is correct and in accord¬ 
ance with law and the authorities. It should therefore be 
affirmed upon appeal by this Court. 

Respectfully submitted. 
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